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Court of Appeals of the District of jColumbia 

No. 5684. 

F. Harold Deland and New Jersey Fidelity and Plate 
Glass Insurance Company, Inc., a Corporation, Appel¬ 
lants, 

vs. 

; 

William A. Wagner. 

a Supreme Court of the District of Colombia. 

In Equity. j 

No. 50384. 

William A. Wagner, Plaintiff, 

vs. j 

William H. Gaskill, F. Harold Deland, New Jersey 
Fidelity and Plate Glass Inc. Co., Inc., a Corporation; 
H. L. Rust, George Calvert Bowie, Pearl I). Clifford, H. 
L. Rust Company, Inc., a Corporation; George H. Price 
Company, Inc., a Corporation; Edward J. Gibson, Jack 
Feldman, Wm. M. Renshaw, Hydraulic Press Brick Com¬ 
pany, Inc., a Corporation; Murphy & Ames, Inc., a Corpo¬ 
ration; John J. Grolig, Daniel E. Kennedy Company, Inc., 
a Corporation; Columbia Specialty Company, Inc., a 
Corporation; Hudson Supply & Equipment Company, 
Inc., a Corporation; Rosslyn Steel & Ceident Company, 
Inc., a Corporation; Columbia Sand and Gravel Company, 
Inc., a Corporation; Takoma Tinning anc Heating Co., 
Inc., Defendants. 

United States of America, 

District of Columbia, ss: j 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washingto|i, in said Dis- 
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triet, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

1 Bill to Enforce Mechanic’s Lien. 

Filed October 19, 1929. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 50384. 

William A. Wagner, Plaintiff, 

vs. 

William H. Gaskill, F. Harold Deland, New Jersey 
Fidelity and Plate Glass Ins. Co., Inc., a Corporation; 

H. L. Rust, George Calvert Bowie, Pearl D. Clifford, H. 
L. Rust Company, Inc., a Corporation; George H. Price 
Company, Inc., a Corporation; Edward J. Gibson, Jack 
Feldman, Wm. M. Renshaw, Hydraulic Press Brick Com¬ 
pany, Inc., a Corporation; Murphy & Ames, Inc., a Corpo¬ 
ration; John J. Grolig, Daniel E. Kennedy Company, 
Inc., a Corporation; Columbia Specialty Company, Inc., 
a Corporation; Hudson Supply & Equipment Company, 
Inc., a Corporation; Rosslyn Steel & Cement Company, 
Inc., a Corporation; Columbia Sand and Gravel Company, 
Inc., a Corporation; Takoma Tinning and Heating Co., 
Inc., Defendants. 

The bill of complaint of William A. Wagner respectfully 
represents to the Court: 

I. That he is a citizen of the United States and a resident 
of Montgomery County, Maryland, and brings this suit in 
his own right as hereinafter set forth. 

2. That the defendants William H. Gaskill, F. Harold 
Deland, and Pearl D. Clifford are all citizens of the United 
States and residents of the District of Columbia, and are 
sued in their own right in respect of the matters and things 
hereinafter complained of: that H. L. Rust and George Cal¬ 
vert Bowie are citizens of the United States and residents 
of the District of Columbia and are sued as trustees as 


3 


F. H. DELAND ET AL. VS. W. A. WAGNEg. 

I 

hereinafter set forth; that defendant! New Jersey 

2 Fidelity and Plate Glass Insurance Company, Inc., 
is a New Jersey Corporation, doing business and 

having an office and agent in the District of Columbia and is 
sued as the present equitable owner of the real estate and 
as the surety on the completion bond given for the erection 
thereon of the improvements hereinafter m(ore fully de¬ 
scribed; that the defendant H. L. Rust Company, Inc., is a 
corporation of the District of Columbia, having an office and 
doing business herein and is sued in its own right as herein¬ 
after set forth; that defendant George H. Price Co., Inc., is 
a corporation and is sued as the agent of defendant New 
Jersey Fidelity & Plate Glass Insurance Company, as here¬ 
inafter set forth; that defendant William M.jRenshaw is a 
citizen of the United States and a resident of Chevy Chase 
Heights, Maryland, and defendants Edward Jl Gibson, Jack 
Feldman, John J. Grolig, so far as plaintiff i^ informed are 
citizens of the United States and residents df the District 
of Columbia, and all are made defendants herein pursuant 
to statutes in such cases made and provided for the pur¬ 
poses of equity, discovery, and to avoid the giultiplicity of 
suits; Hydraulic Press Brick Company, Inj}., Murphy & 
Ames, Inc., Takoma Tinning and Heating Company, Inc., 
Daniel E. Kennedy, Inc., Columbia Specialty Company, 
Inc., Hudson Supply & Equipment Company, Inc., Columbia 
Sand & Gravel Company, Inc., and Rosslyn S^eel & Cement 
Company are all incorporations whose domicile to plaintiff 
is unknown, but all of said corporations defendants have 
offices in the District of Columbia, except defendant Murphy 
& Ames, Inc., whose office is located, plaintiff is informed at 
Rosslyn, Va., and are all made defendant^ pursuant to 
statutes in such cases made and provided for the purposes 
of equity, discovery and to avoid the multiplicity of 
suits. 

3 3. That The Edson W. Briggs Company, a West 
Virginia Corporation, having an offibe and doing 

business in the District of Columbia, by deed dated, to wit, 
November 15, 1927, and for a consideration recited as Ten 
Dollars, conveyed to defendant Wm. H. Gaskill, Lot Five, in 
square 2756, said conveyance recorded December 6,1928, in 
Liber 6032, at folio 43, as instrument No. 71. j 
4. That thereafter, defendant Wm. H. Gaskill and wife, 
Nellie Trader Gaskill, conveyed the said Lo|t 5, in square 
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2756, by deed dated December 2, 1927, and recorded on De¬ 
cember 6, 1927, in Liber 6032, at folio 45, being instrument 
No. 72, (17 days after the conveyance of said Lot 5, in 
square 2756,) to defendants Harry L. Rust, and George 
Calvert Bowie, trustees, in trust purporting to secure one 
Pearl D. Clifford, the sum of $22,500.00 represented by six¬ 
teen notes of even date, Nos. 1 to 3 inclusive for the sum of 
$2500.00 each, Nos. 4 to 7 inclusive for the sum of $2000.00 
each, Nos. 8 to 12 inclusive for the sum of $1000.00 each and 
Nos. 13 to 16 inclusive for the sum of $500.00 each, payable 

3 years after date, interest 6% payable semi-annually. Said 
trust purports to have been acknowledged on December 2, 

1927, before Grace E. Bosley, a Notary Public of Baltimore, 
State of Maryland by Wm. H. Gaskill and his said wife. 
Plaintiff avers that by reason of the fact that said trust 
was not placed on record until subsequent to the date on 
which the work commenced for the construction of the build¬ 
ing on said land, said trust has no priority over plaintiff’s 
lien, but is subject thereto. 

5. That on the same day, December 2,1927, the said Grace 
E. Bosley, the aforesaid Notary Public, of Baltimore, Mary¬ 
land, took what purports to be an acknowledgment of 

4 a deed of trust, purported to be executed by defend¬ 
ant W. H. Gaskill and his wife, Nellie Trader Gas- 

kill, to secure, Edson W. Briggs Company, a West Virginia 
Corporation in the sum of $10,634.00 represented by three 
notes, in the sum respectively of $2,650.50 dated October 
17, 1927 due in 60 days, $3,987.75 dated November 15, 1927, 
and due in 6 months, and $3,987.75 dated Nov. 15, 1927 and 
due in one yehr, which trust is dated November 15,1927, and 
recorded 21 days after the signing of said trust, on Decem¬ 
ber 6,1927, in Liber 6032, folio 47, and after the commence¬ 
ment of the erection of a house on said land, as a second lien 
on the aforesaid Lot 5, square 2756, as instrument No. 73, 
and being the next trust of record after the $22,500.00 trust 
above-mentioned and set out. 

6. That thereafter, by instrument No. 21, dated May 7, 

1928, acknowledged before Grace E. Bosley, a Notary Pub¬ 
lic, of Baltimore, Maryland, and recorded May 8, 1928, in 
Liber 6149, folio 163, defendant Wm. H. Gaskill, and his 
wife, Nellie Trader Gaskill, conveyed the legal title to said 
Lot 5, in square 2756, with the improvements made thereon, 
to F. Harold Deland, defendant herein. 
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7. That on, to wit, the 2nd day of December, 1927, defend¬ 
ant Gaskill as principal and said defendant The New Jersey 
Company as surety and/or guarantor entered into a certain 
written agreement with said H. L. Rust (pompany, Inc., 
securing the payment of all labor and materials and whereby 
said Rust Company should be guaranteed th<b completion of 
the building aforesaid within a time certain specified in said 
agreement free and clear of mechanic’s liens. 

8. That said W. H. Gaskill having contracted for the pur¬ 
chase of said Lot 5, square 2756, had said lot surveyed by the 

Surveyor of the District of Columbia, on to wit, Octo- 
5 ber 26, 1927, and made application foij a certain per¬ 
mit which was thereafter approved | November 15, 
1927, and thereafter and before either of the aforesaid 
trusts of $22,500.00 or $10,634.00 was admitted to record, 
plaintiff further avers on information and belief that al¬ 
though defendant Gaskill did not secure the necessary build¬ 
ing permit until the 12th day of December, 1^27, excavating 
and other work, was actually begun and certain materials 
actually used in the construction of a residence upon the 
aforesaid lot and were delivered to said lot and deposited 
thereon and thereabouts, prior to the recording of the two 
trusts aforesaid, that is to say, on, to wit, November 15, 
1927. 

9. That on January 23,1928, and February 11,1928, plain¬ 
tiff entered into contracts with defendant William H. Gaskill 
for the plumbing and heating installations for the house 
then being erected on the lot aforesaid and for the sum of 
$3,042.00, and relying on the security of the property afore¬ 
said, and the building to be erected thereon, as hereinafter 
set out, immediately thereafter furnished and delivered to 
said job materials and furnished and performed the labor 
incident thereto and in connection with the rough-in work, 
and upon finishing said rough-in work defendant Gaskill 
paid him the sum of $750.00 on account of the contract price. 

10. That thereafter, on diverse days and dates, and after 
the date upon which defendant Gaskill had conveyed the 
legal title of said property to defendant Delqrid, the plain¬ 
tiff furnished the work and labor and provided the materials 
in finishing the contract hereinafter mentioned to the ex¬ 
tent of $2,292.00 and finished the work on August 31, 1928 
for the owner who promised to pay for the same, whereby 
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and by reason of which the sum of $2,292.00 became 

6 due and owing as aforesaid, and not being paid, plain¬ 
tiff on the 22nd day of October 1928, 9:45 A. M. caused 

to be filed in the Supreme Court of the District of Columbia 
a notice of his intention to hold a mechanic’s lien numbered 
11718, in Liber 16, folio 359, upon the said property together 
with the building thereon for the sum of $2,292.00 for plumb¬ 
ing and heating, against the defendants Gaskill, Deland and 
George H. Price Company having been assured by George 
H. Price sometime prior thereto, that said defendant Price 
Company had bonded Gaskill to complete the job and plain¬ 
tiff not knowing until after the filing of his said lien that the 
defendant Price Company was but the agent of the defend¬ 
ant New Jersey Company, and for which said lien no un¬ 
dertaking has been given, a copy of said notice being hereto 
attached and made a part hereof, and marked Exhibit ‘ ‘ A ”. 

11. And plaintiff further avers on the 30th day of Jan¬ 
uary 1928, Edward J. Gibson and Jack Feldman, trading as 
Gibson & Feldman filed their Lien No. 10,952 against de¬ 
fendant Gaskill for the sum of $495.00 for Concrete work 
which said lien was released on the 29th day of February, 
1928, by an undertaking of the New Jersey Company, a de¬ 
fendant herein and approved by Mr. Justice Hitz; that on 
the first day of August, 1928, William M. Renshaw filed his 
lien No. 11,465 for $460.00 against said defendant F. Harold 
Deland which said lien was released by an undertaking of 
the defendant New Jersey Company on the 2nd day of De¬ 
cember 1928, approved by Mr. Justice Gordon; that on the 
23rd day of February 1928, the defendant Hydraulic Press 
Brick Company filed their lien No. 11,012 against defend¬ 
ant Gaskill for the sum of $679.00 which said lien was re¬ 
leased on the 29th day of February 1928, by an undertak¬ 
ing of defendant New Jersey Company and approved by 
Mr. Justice Hitz; that on the 8th day of August 1928, Mur¬ 
phy & Ames, a corporation, filed their lien No. 11,477, 

7 in the sum of $2433.36 against the defendants Gas¬ 
kill and Deland, which said lien was released by an 

undertaking of the defendant New Jersey Company on the 
10th day of September 1928, and approved by Mr. Justice 
Bailey; 

12. That John J. Grolig filed his lien No. 11,607 for the 
sum of $990.00 brick work against defendants Gaskill and 
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Deland; that Daniel E. Kennedy Incorporated filed its lien 
No. 11,691 for the sum of $160.00 against defendants Gas- 
kill and Deland; that Columbia Specialty Company filed its 
lien No. 11,701 against the defendant Gaskill for $100.00; 
that the Hudson Supply and Equipment Company, a cor¬ 
poration filed its lien No. 11,934 for $75.00 hgainst defend¬ 
ant Gaskill; that the Columbia Sand & Ghavel Company 
filed its lien No. 11,935 for the sum of $157 00 against de¬ 
fendant Gaskill, which lien, plaintiff is informed and be¬ 
lieves and therefore avers, the defendant George H. Price 
Company has paid and discharged; and that the Rosslyn 
Steel & Cement Company, a corporation filed its lien for 
$223.65, against defendants Gaskill and Deland; as to all 
such liens no undertaking has been given. 

13. That in this Court in equity cause No. 48,983, Murphy 
& Ames Incorporated filed their bill to enfoijce their afore¬ 
said lien No. 11,477 and in which case plaintjiff is informed 
and believes and therefore avers a decree j has been ren¬ 
dered against the New Jersey Company for part of said 
claim, and that as to the balance thereof thd same is down 
for hearing; and plaintiff prays that the above mentioned 
lien holders may be made parties to this qause with the 
privilege to intervene herein; but as to the validity of the 
claims of all of the aforesaid parties other pan the plain¬ 
tiff and their right to file liens, plaintiff is without sufficient 
knowledge to state and he does not admit th£ same, but de¬ 
mands strict proof thereof. 

8 14. Plaintiff on information and belief avers that 

defendant F. Harold Deland, taking legal title as of 
May 7, 1928, from defendant Gaskill, did sf) as the agent 
and straw party for the defendant New Jersey Fidelity and 
Plate Glass Insurance Company, and is helj by said agent 
to cover its loss by reason of the default of the defendant 
Gaskill under the terms of the completion bond. 

15. That on or about July 1, 1928, when hsked by plain¬ 
tiff for a payment on account, defendant Gaskill, having 
transferred the legal title to defendant Delan^ without men¬ 
tioning said transfer to plaintiff, referred plaintiff to de¬ 
fendant F. Harold Deland, for payment on account of his 
contract stating that he, defendant Gaskill, was bonded for 
completion of the job. Plaintiff then went to the office of de¬ 
fendant Deland, the agent of the New Jersey} Company and 
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later interviewed another agent of said company, one 
George H. Price, at which time defendant New Jersey Fi¬ 
delity and Plate Glass Insurance Company, by and through 
its agent, George H. Price, did fail to disclose to plaintiff 
that defendant Gaskill was in default in said contract and 
that the said New Jersey Company had taken title to said 
property in the name of said Deland or that they had re¬ 
ceived the unexpended monies under the said first trust, and 
were disbursing thereunder, but merely stated to plaintiff 
that they, (meaning the George H. Price Company, Inc.,) 
had bonded Gaskill. Plaintiff further alleges that the above 
$10,634.00 notes though not then overdue were subsequently 
purchased by defendant New Jersey Fidelity and Plate 
Glass Insurance Company, by and through its said agents, 
and are held by said agents to cover the loss of said prin¬ 
cipal by reason of default of defendant Gaskill. 

16. And plaintiff on information and belief avers that on 
May 7, 1928, defendant New Jersey Fidelity and 

9 Plate Glass Insurance Company, taking title to said 
property in the name of their agent F. Harold Deland, 
became the substituted owner and contractor in the place 
and stead of defendant Gaskill, and as such authorized plain¬ 
tiff to do the work and promised to pay the contract price; 
that the owner of the realty and the purchaser of the de¬ 
ferred purchase money notes being merged in one and the 
same party constituted an extinguishment of this deferred 
lot purchase trust lien and inures to the benefit of plaintiff. 

17. And plaintiff is advised that by reason of the fact 
that he furnished all the labor and material for the plumbing 
and heating for the owners, relying upon the building and 
the funds for payment, and relying upon the promise of the 
respective owners for payment, that he has a right to invoke 
the aid of this Court to enforce the same by sale of the prop¬ 
erty free and clear of all encumbrances for the satisfaction 
of his claim; and further by reason of the fact that neither 
the first nor second trusts have priority over plaintiff’s 
claim and lien and especially by reason of the fact of the 
extinguishment of the second trust by the holder thereof 
becoming the owner of the property; and of his right to re¬ 
cover against the surety on the bond as aforesaid and by 
reason of the further fact that he filed his claim and notice 
of mechanic’s lien in due time and proper form and manner 
as aforesaid; he has a valid and subsisting lien for the sum 


F. H. DELAND ET AL. VS. W. A. WAGNER. 


9 


of $2292.00 with interest from August 31, 1^28, which is a 
lien against the said land and premises prihr to the said 
deeds of trust and each of them, that he has a right to invoke 
the aid of this Court to enforce the same by sale of the 
property free as this Honorable Court directs for the sat¬ 
isfaction of his claim. 

10 Wherefore, the premises considered, the plaintiff 
prays: 

1. That process may issue against the defendants herein 
requiring them to appear and answer the exigencies of this 
Bill of Complaint. 

2. That the plaintiff be declared to be entitled to a me¬ 
chanic ’s lien on the aforesaid real estate and building thereon 
for the amount of his lien aforesaid, togethet with interest 
from August 31, 1928, and costs. 

3. That H. L. Rust and George Calvert Bpwie, trustees, 
as aforesaid be restrained from selling said property under 
the terms of the first trust of $22,500.00 mentioned herein. 

4. That plaintiff may have discovery of the defendants 
H. L. Rust Company, Inc., F. Harold Deland, George H. 
Price Company, and the New Jersey Fidelity and Plate 
Glass Insurance Company, Inc., of their respective acts 
and interests in relation to the financing and construction 
of the said premises, and the conveyancing and title and in¬ 
terest of each of said defendants. 

5. That the property may be sold under appropriate de¬ 
cree of this Court and the proceeds applied to the satisfac¬ 
tion of plaintiff’s claim. 

6. That a decree be passed requiring the payment to this 
plaintiff of the amount of his aforesaid lien by such one or 
more of the parties defendant as the court ljnay determine 
should make such payment, and 

For such other and further relief as justice may require 
and to the Court may seem meet and propeif. 

WILLIAM Al WAGNER. 

FRANK R. LONG, 

FRED P. MYERS, 

Attys. for Plaintiff. 

11 District of Columbia, ss: 

William A. Wagner, being first duly swojm on oath de¬ 
poses and says that he is the party plaintiff in the above 
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entitled Bill of Complaint, that he has read the foregoing 
Bill of Complaint by him subscribed, and that the state¬ 
ments therein made of his personal knowledge are true, and 
the statements made on information and belief he believes 
to be true. 

WILLIAM A. WAGNER. 

Subscribed and sworn to before me this 17th day of Oc¬ 
tober, 1929. 

[seal.] 1 ELSIE 0. OLIVER, 

Notary Public , D. C. 

Exhibit “A.” 

Notice of Lien. 

Filed and recorded October 22, 1928, at 9:45 o’clock a. m., 

L. B. 16, page 359. 

Supreme Court, District of Columbia. 

No. 11718. 

W. A. Wagner, Claimant, 


vs. 

W. H. Gaskill, F. Harold Deland, George H. Price Co., 

Inc., a Corporation, Owner. 


Notice is hereby given that I intend to hold a mechanics’ 
lien against the interest of W. H. Gaskill, F. Harold Deland, 
George H. Price Company, Inc., A Corporation on Lot 5, 
square 2756, and improvements known as 1731 North Portal 
Drive, N. W., Rock Creek Estates, situate in the City of 
Washington, in the District of Columbia, and the building 
thereon, for the sum of two thousand two hundred ninety- 
two Dollars ($2292.00), with interest from August 31, 1928, 
being amount due to me for labor upon and materials (heat¬ 
ing and plumbing) furnished for the construction (repair) 
of said building under and by virtue of a contract with W. 
H. Gaskill. 


W. A. WAGNER, 

By FRANK R. LONG, 

Attorney for Claimant. 
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12 Mechanic's Lien . j 

Filed Nov. 4, 1929. I 

7 i 

i 

In the Supreme Court of the District of i Columbia. 

No. 11718. ! 


William A. Wagner, Claimant^ 


vs. 


W. H. Gaskill, F. Harold Deland, George H. Price Co., 

Inc., a Corp., Owner. 

The above-named F. Harold Deland, owner] and New Jer¬ 
sey Fidelity and Plate Glass Insurance Co., surety, all of 
the District of Columbia, appearing and subknitting to the 
jurisdiction of the Court, hereby undertake fbr themselves, 
and each of them, their, and each of their heirs, executors, 
and administrators, or personal representatives, that they 
will pay and satisfy any judgment or decree that may be 
recovered in any suit or proceeding that ma| be instituted 
on, or to enforce the above-entitled mechanic’s lien, together 
with the costs of said proceeding, which judginent or decree 
they agree may be pronounced against all of jthem. 

Witness our hands and seals this first dayl of November, 
1929 

F. HAROLD DELAND, ! [seal.] 

NEW JERSEY FIDELITY & PLATE. 

GLASS INSURANCE COMPANY, [seal.] 
By GEORGE H. PRICE, 

[corporate seal.] Attorney-in-fact\ 

Approved November 4, 1929. I 

WENDELL P. STAFFORD, 

Justice. 

I 

Surety qualified and execution in accordance with written 
authority on file in this office. 

FRANK E. CUNNINGHAM, 

Clerk , 

By ANDREW A. HORNER, 

Asst . Clerk . 
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13 District of Columbia, ss: 

-, sureties in the within undertaking, swear that 

they are the owners of real and personal property situated 
in said District of the value of — dollars ($—) over and 
above all debts and prior obligations. 


Subscribed and sworn to before me this — day of-, 

19—. 

In the Supreme Court of the District of Columbia. 

F. Harold Deland, having filed the undertaking required 
by law, with New Jersey Fidelity and Plate Glass Insurance 
Co. as surety, it is this 4th day of November, 1929, ordered, 
that the real estate in said lien described be, and the same 
is hereby, released from the operation thereof. 

i WENDELL P. STAFFORD, 

Justice. 

[Endorsed:] No. —. Mechanic’s Lien.-vs. 

-. Undertaking to release. 

14 Separate Answer of the Defendant George H. Price 

Company . 

Filed December 13,1929. 

• ****•« 

1-2 & 3. Answering paragraphs one, two and three of the 
bill of complaint, this defendant says that it can neither ad¬ 
mit nor deny the facts stated therein, except the facts as 
stated in paragraph three it believes to be true. 

4. Answering paragraph four of the petition this defend¬ 
ant admits the allegations as to the conveyance of the prop¬ 
erty involved herein as set out in the said paragraph and 
further that the facts as to the lending of the money repre¬ 
sented by the first trust on said property are true, but this 
defendant denies the allegation at the end of said paragraph 
that work was commenced on the construction of the build¬ 
ing on said property before the recording of said trust. 
This defendant emphatically denies said allegation and says 
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petition, this 


that it is informed and believes that the first work done on 
the construction of said building was on the 13th day of De¬ 
cember, 1927, which was about a week after the recording of 
said trust. Therefore, this defendant further ^ays that the 
plaintiff is in error in stating that said trust has no priority 
over the plaintiff’s lien. This defendant further says that 
the consideration represented by the first trust jof $22,500.00 
was for the purpose of constructing the building on said 
lot and further says that said money was used ^or that pur¬ 
pose and for no other purpose and that said loan was paid 
from time to time as the work progressed, to tpe defendant 
Wm. H. Gaskill under his contract for the construction of 
said building, and that at the completion of said building 
the full amount of said loan was paid to tifie defendant 
Gaskill according to his contract. 

5. Answering paragraph five of the 
15 defendant admits that the defendant Gaskill gave a 
deed of trust to the Edson W. Briggs Company for 
the sum of $10,634.00 which trust represented the deferred 
purchase price of said lot and that said trust was recorded 
on the 6th day of December, 1927, the same being a second 
trust on said property. This defendant denies, however, 
that said trust was given or recorded after t^ie commence¬ 
ment of the erection of a house on said property, but says 
on the contrary that no work was done on iaid property 
towards the construction of a building thereon until the 13th 
day of December, 1927, one week after the recording of said 
trust. j 

6. Answering paragraph six of the petition, this defend¬ 
ant admits that the defendant Gaskill and his wife conveyed 
the property involved herein to the defendant F. Harold 
Deland and that the said Deland still holds; title to said 
property. 

7. Answering paragraph seven of the petition, this de¬ 
fendant says that the defendant New Jerse^ Fidelity and 
Plate Glass Insurance Company became surety on the bond 
of the defendant Gaskill to the H. L. Bust Coimpany, which 
was the ordinary completion bond, but that jsaid bond did 
not secure the payment of all labor and materials as set out 
in said paragraph, but simply set up a contractual relation 
between the Surety Company and the Rust Coimpany to pro¬ 
tect the latter Company in the completion of said building 
in the event of a default by the defendant Gaskill. 
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8. Answering paragraph eight of the petition, this de¬ 
fendant is informed and believes that the permit for the 
construction of the building on the lot involved herein was 
not issued to the defendant Gaskill until the 12th day of 
December, 1927, and that the work of excavating the lot for 
the building to be erected thereon was not started until the 
following day. This defendant denies that there was any 
work of any character or materials furnished on said 

building or any materials placed on said property 
16 before either one of the two trusts referred to herein 
were recorded on the 6th day of December, 1927. 

9. Answering paragraph nine of the petition, this defend¬ 
ant can neither admit nor deny that the plaintiff had a con¬ 
tract with the defendant Gaskill for the plumbing and heat¬ 
ing installations in the house erected on said property and 
cannot say whether the facts stated in this paragraph are 
true or not, but calls for strict proof thereof. 

10. Answering paragraph ten of the petition, this defend¬ 
ant says that it can neither admit nor deny that the plaintiff 
finished his work as set out in said paragraph, but calls for 
strict proof thereof. This defendant says that according to 
the records the plaintiff filed his notice of mechanic’s lien 
as alleged. This defendant further says that the New Jer¬ 
sey Fidelity and Plate Glass Insurance Company became 
surety on the bond of the defendant Gaskill running to the 
Rust Company as stated, for the completion of the building 
but says that the allegations in this paragraph in reference 
thereto are uncertain and meaningless and could not in any 
way bind this defendant. This defendant says that it is 
only the agent in this jurisdiction of the New Jersey 
Fidelity and Plate Glass Insurance Company and that it 
could not go on any bond but is only authorized to write 
bonds as a broker. 

11 & 12. Answering paragraphs eleven and twelve of the 
petition this defendant says that the liens, as set forth 
therein, are substantially correct but does not admit that it 
has ever paid or discharged any of said liens but that one 
or two of said liens were paid by the New Jersey Fidelity 
and Plate Glass Insurance Company under the terms of its 
bond with the Rust Company. This defendant cannot say 
that the liens referred to were properly filed or that they 
are just and proper liens, but calls for strict proof of 
each and every one of the same. 
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13. Answering paragraph thirteen of the petition, this 
defendant says that there is a suit pending ^n this court 
by the defendant Murphy and Ames Company to enforce a 
lien against the property involved herein and ^ays that said 
case has been tried and that a decree will sobn be passed 
therein. 

14. Answering paragraph fourteen of the petition, this 
defendant denies that the defendant F. Harold Deland took 
title to the property involved herein from the defendant 
Gaskill for the benefit of the New Jersey Fidelity and Plate 
Glass Insurance Company and denies that thq said Deland 
acted as agent or straw party for the Surety Company and 
further says that the defendant Deland took tijtle to the said 
property in his own name and on his owq behalf, this 
defendant further saying that the said defendant Deland 
paid full value for whatever equity there mi^ht be in said 
property and that the defendant New Jerseyj Fidelity and 
Plate Glass Insurance Company has no interest in said 
property except as may arise under the terras of its bond 
to the Rust Company as herein stated. 

15. Answering paragraph fifteen of the billj of complaint, 
this defendant says that it cannot say whatj conversation 
passed between the plaintiff and the defendant Gaskill as 
alleged, but whatever transpired between the^e two parties 
cannot bind this defendant and cannot affect jthe real facts 
as set forth in this answer. This defendant further says 
that it cannot say what transpired between th£ plaintiff and 
one George H. Price, who is an officer of the George H. Price 
Company, but is informed and believes that s^id Price made 
no statements to the plaintiff of any nature. This defend¬ 
ant further denies that title to the property involved herein 
was taken in the name of the defendant Delaijd for the New 

Jersey Fidelity and Plate Glass Insurance Company 
18 or that said Surety Company received the unex¬ 
pended moneys under the first trust and was dis¬ 
bursed by them, but says that in this case, as ijn all cases, the 
money coming from the building loan was simply put in a 
joint account for the protection of those interested. This 
defendant further says that the second trustj notes of $10,- 
634.00 were purchased by this defendant for full value, plus 
interest, with its own funds, and that said notes are held by 
this defendant as an investment and that th^ same are not 
held by this defendant to cover any loss ttjat may be in- 
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curred under the terms of the bond of the Surety Company. 

16. Answering paragraph sixteen of the bill, this defend¬ 
ant denies the allegations and conclusions therein contained 
and says the facts are true as stated in this answer, namely, 
that this defendant purchased the second trust notes re¬ 
ferred to for their full face value, plus interest, and holds 
the same as an investment; and this defendant is further 
informed and believes that the defendant F. Harold Deland 
individually bought the equity in the property involved 
herein over and above the two trusts referred to from the 
defendant Gaskill for a full and valuable consideration and 
holds the same in his own right and not as agent for the 
New Jersey Fidelity and Plate Glass Insurance Company. 
This defendant further says that the lien of the plaintiff, or 
the lien of any of the other parties set forth in the petition, 
is or are not prior to the first trust representing the loan by 
the Rust Company or the second loan held by this defendant 
representing the deferred purchase money. 

17. Answering paragraph seventeen of the petition, this 
defendant says that upon the demand of the Rust Company, 

the New Jersey Fidelity and Plate Glass Insurance 
19 Company was compelled to and did, on the 4th day of 
November, 1929, give the usual form of bond to 
release the lien of the plaintiff, but says that said plaintiff 
obtained no further rights therebv than he alreadv had, the 
said bond simply taking the place of the real estate, and 
this defendant denies that the plaintiff or any of the other 
lienors, has or have any priority over the first or second 
trusts referred to in these proceedings and that the plaintiff 
is not entitled to the relief sought because of the facts as set 
forth in this answer. 

This defendant having fully answered, prays that this 
case mav be dismissed as against it with costs. 

GEO. H. PRICE CO., INC., 

Defendant, 

By GEO. H. PRICE, 

Vice-Pres. 


EDWIN L. WILSON, 

Attorney for Defendant, 

George H . Price Company. 


District of Columbia, ss: 

George II. Price, being first duly sworn on oath deposes 
and says that he is the Vice President of the defendant 
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George H. Price Company and that he has read and signed 
the foregoing answer for said Company; and that the facts 
therein stated he verily believes to be true. 

GEO. H. PRICE. 

Subscribed and sworn to before me this 29 day of Novem¬ 
ber 1929. 

’ [seal.] LEONA E ! BAIN, 

Notary public, D. C . 

20 Separate Answer of the Defendant F. JEfarold Deland . 

Filed December 13,1929. 

***#*•# 

1, 2, & 3. Answering paragraphs one, two and three of 
the bill of complaint, this defendant says that he admits the 
facts therein stated as to the citizenship and residence of the 
several defendants and further, as stated in paragraph 
three, that the Edson W. Briggs Company conveyed the 
property involved in these proceedings to the defendant 
Wm. H. Gaskill. 

4. This defendant admits the allegations £s to the con¬ 
veyance of said property to the defendants Harry L. Rust 
and George Calvert Bowie, trustees, as stated therein and 
further admits the other facts in reference to the lending of 
the money represented by said trust, except the allegation 
at the end of said paragraph that work was commenced for 
the construction of the building on said property before 
the recording of said trust. This defendant denies said 
allegation and says that the first work doi^e towards the 
construction of the building on said land was on the 13th 
day of December, 1927, which was about a week after the 
recording of said trust as set forth in the petition. This 
defendant further says that the plaintiff is ii error in stat¬ 
ing that said trust has no priority over the plaintiff’s lien. 
This defendant further says that the consideration repre¬ 
sented by this trust of $22,500.00 was for the purpose of 
constructing the building on said lot and further says that 
said money was used for that purpose and for no other pur¬ 
pose and that said loan was paid from time to time to the 
defendant Gaskill, as contractor for the construction of said 

3—5684a 
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building as the work progressed and that at the completion 
of said building the remaining balance of said loan was paid 
to said Gaskill, according to the terms of the contract 
between him and the defendants Harry L. Rust, George 
Calvert Bowie and Pearl D. Clifford. 

21 5. Answering paragraph five of the petition, this 
defendant admits that the defendant Gaskill gave a 

deed of trust to the Edson W. Briggs Company for the sum 
of $10,634.00, which trust represented the purchase price 
of said lot and which trust was recorded on the 6th day 
of December, 1927, the same being a second trust on said 
property. This defendant denies that said trust was given 
or recorded after the commencement of the erection of a 
house on said property, but says on the contrary that no 
work was done on said property towards the construction 
of a building thereon until the 13th of December, 1927, one 
week after the recording of said second trust. 

6. Answering paragraph six of the petition, this defend¬ 
ant admits that the defendant Gaskill and his wife conveyed 
the property involved herein to him for a full and valuable 
consideration and that since said date he has held said title 
for himself and not for anyone else nor for any corporation. 

7. Answering this paragraph of the petition, this defend¬ 
ant says that the defendant, the New Jersey Fidelity and 
Plate Glass Insurance Company became surety on the bond 
of the defendant Gaskill to the H. L. Rust Company, which 
was the ordinary completion bond and did not secure the 
payment of all labor and materials as set out in said para¬ 
graph, but in effect simply set up a contractual relation be¬ 
tween said surety company and the H. L. Rust Company 
to protect said Rust Company in the completion of said 
building, under the terms of its contract with said defendant 
Gaskill. 

8. Answering paragraph eight of the petition, this de¬ 
fendant says that the permit for the construction of a build¬ 
ing on the lot involved in these proceedings, was issued to 
the defendant Gaskill on the 12th day of December, 1927 and 
that on the day following, the excavating contractor started 

his work on the excavation of the ground for the erec- 

22 tion of the building thereon and that this defendant 
denies that there was any work of any character or 

materials furnished on the said building or on said property 
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before either one of the two trusts referred t^ in these pro¬ 
ceedings were recorded on the 6th day of December, 1927. 

9. Answering paragraph nine of the petitioi, this defend¬ 
ant can neither admit nor deny that the plaintiff had a con¬ 
tract with the defendant Gaskill for the plumbing and heat¬ 
ing installations for the house erected on said property and 
cannot say whether the facts of this paragraph are true or 
not, but calls for strict proof thereof. 

10. Answering paragraph ten of the petition, this defend¬ 
ant says that he can neither admit nor deny tlhat the plain¬ 
tiff finished his work as set out in this paragraph on Au¬ 
gust 31,1928 and calls for strict proof thereof.! This defend¬ 
ant further says that, according to the recoifds, the plain¬ 
tiff did file on the 22nd day of October, 1928j his notice of 
Mechanic’s Lien. This defendant further says that the de¬ 
fendant New Jersey Fidelity and Plate Gl^ss Insurance 
Company went on the bond of the defendant Gaskill, the 
same running to the H. L. Rust Company ai hereinbefore 
stated for the completion of said job and the | allegations in 
this paragraph in reference thereto are uncertain and mean¬ 
ingless and could not in any way bind this defendant. The 
defendant George H. Price Company is simply the agent in 
this jurisdiction of the defendant New Jersey Fidelity and 
Plate Glass Insurance Company and could Inot, under its 
charter, go on this or any other bond, but is otily authorized 
to write bonds as a broker. 

11 & 12. Answering paragraphs eleven and twelve of the 
petition, this defendant says that the liens, 0 ,s enumerated 
therein, are substantially correct but does ijiot admit that 
the George H. Price Company has ev£r paid or dis- 
23 charged any of said liens, but that one| or two of said 
liens were paid by the defendant New Jersey Fidelity 
and Plate Glass Company under the terms bf its contract 
with the H. L. Rust Company. This defendant further says 
that he does not admit that said liens were properly filed or 
that the claims, as set out in said liens are just, but calls 
for strict proof of each and every one of t^ie same. 

13. Answering paragraph thirteen of the petition, this de¬ 
fendant says that there was and is a suit pending in this 
court by the defendant Murphy and Ames Company to en¬ 
force a mechanic’s lien against the property involved herein 
and that said case has been tried and same! is about to go 
to a decree for certain moneys due under a contract. 
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14. Answering paragraph fourteen of this petition, this 
defendant admits that he took title to the property involved 
herein from the defendant Gaskill and his wife in the month 
of May, 1928 but denies that he did so as the agent or straw 
party for the defendant New Jersey Fidelity and Plate 
Glass Insurance Company, but that he took said title in 
his own name as the owner thereof, he having paid the said 
Gaskill full and valuable consideration for the same and that 
said defendant Surety Company has no interest in the equity 
to said property and that this transaction was not for the 
purpose of covering any loss which the Surety Company 
might have because of any liability which they might be 
put to under the terms of their bond. 

15. Answering paragraph fifteen of the bill of complaint 
this defendant says that he cannot say what conversation 
passed between the plaintiff and the defendant Gaskill, but 
whatever transpired between them cannot bind this defend¬ 
ant or any other defendant, but says that whatever tran¬ 
spired between them cannot affect the real facts as 

24 set forth in this answer. This defendant further says 
that he cannot say what transpired between the plain¬ 
tiff and one George H. Price, who is an officer of the George 
H. Price Company, but is informed and believes that said 
George H. Price made no statements to the plaintiff of any 
nature, and this defendant denies absolutely that the Surety 
Company had taken title to said property in the name of 
this defendant, or that they had received the unexpended 
moneys undet the first trust and were disbursing them, but 
says that in this case, as in all cases, the money coming from 
the building’s trust was simply put in a joint account for 
the protection of those interested. This defendant denies 
that the second trust notes of $10,634.00 were purchased by 
the defendant New Jersey Fidelity and Plate Glass Insur¬ 
ance Company, but says that said notes were purchased 
by the George H. Price Company with its own funds and 
are held by said Company as an investment and that the 
same are not held for the defendant Surety Company to 
cover any loss that may be incurred under the terms of this 
bond. This defendant further says that the George H. Price 
Company purchased said notes for their full face value plus 
accrued interest. 

16. Answering paragraph sixteen of the bill, this defend¬ 
ant denies the allegations and conclusions therein contained 
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and says that the facts are true as stated in) this answer, 
namely, that the George H. Price Company purchased the 
second trust notes referred to for their full face value, plus 
interest, and held the same as an investment and further 
says that he, as an individual, bought the property in¬ 
volved in these proceedings for a full and Valuable con¬ 
sideration and so holds the same. This defendant further 
says that the said second trust notes represented deferred 
purchase money for the property involved herein and that 
neither the alleged lien of the plaintiff nor any of the liens 
set forth in the petition is or are prior to the first 
25 trust representing the loan by the H. ]L. Bust Com¬ 
pany or the second trust held by the P^ice Company 
representing the deferred purchase money for! the property. 

17. Answering paragraph seventeen of the petition, this 
defendant says that the defendant New Jersey Fidelity and 
Plate Glass Insurance Company upon the demand of the 
H. L. Rust Company, to whom the bond ran, as set forth 
in these proceedings, did, on the — day of ——, 1929, give 
the usual form of bond to release the lien o^ the plaintiff. 
Further answering this paragraph, this defendant denies 
that the claim of the plaintiff has priority oVer either the 
first or second trust referred to in these proceedings and 
says that the plaintiff is without remedy either against the 
property involved in these proceedings or against the 
New Jersey Fidelity and Plate Glass Insurance Company on 
its bond to release said lien and that the plaintiff is without 
remedy against this defendant under the circumstances of 
the case. 

This defendant having fully answered pray^ that this case 
be dismissed as against him with costs. 

F. HAROLD DELAND, 

Defendant. 

EDWIN L. WILSON, 

Attorney for Defendant F. Harold Deland. 

District of Columbia, $s: 

F. Harold Deland, being first duly sworiji, on oath de¬ 
poses and says that he is one of the parties defendant in 
this cause and that he has read the foregoing answers by 
him subscribed and that the statements therein made he 
verily believes to be true. 

F. HAROLlj) DELAND. 
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26 Subscribed and sworn to before me this 3rd day of 
December, 1929. 

[seal.] GEO. H. PRICE, 

Notary Public, D. C. 

Separate and Joint Answers of the Defendants H. L. Rust, 
George Calvert Bowie, Pearl D. Clifford, & H. L. Rust Co. 

Filed December 13, 1929. 
#*##### 

1, 2, & 3. Answering paragraphs one, two and three of 
the bill of complaint, these defendants say that they neither 
admit nor deily the facts as stated therein, but if any of the 
facts therein stated are material, call for strict proof 
thereof. 

4. Answering paragraph four of the petition, these de¬ 
fendants admit the allegations as to the conveyance of the 
property involved herein and the lending of the money rep¬ 
resented by the first trust as set out in said paragraph, but 
these defendants deny the allegation at the end of said 
paragraph that work was commenced on the construction 
of the building on said property before the recording of said 
trust. These defendants further deny said allegation and 
say that they are informed and believe that the first work 
on the construction of said building was on the 13th day of 
December, 1927, which was about a week after the recording 
of said trust. These defendants say that the consideration 
represented by the first trust of $22,500.00 was for the pur¬ 
pose of constructing the building on said lot and that said 
money was used for that purpose and no other purpose and 
that the loan was paid from time to time as the work pro¬ 
gressed to the defendant Wm. H. Gaskill under his contract 
for the construction of said building and that at the com¬ 
pletion of said building, the full amount of said loan 
was paid to the defendant Gaskill according to his con¬ 
tract. 

27 5. Answering paragraph five of the petition, these 
defendants can neither admit nor deny the allegations 

therein contained as to the second trust on said property 
but say that if said trust was given it is secondary to the 
trust of these defendants and that if said trusts were re¬ 
corded on the same day as that of these defendants, that 



23 


F. H. DELAND ET AL. VS. W. A. WAGNER. 

said trust stands in the same situation as the first trust in 
reference to the construction of said building. 

6. Answering paragraph six of the petition, these defend¬ 
ants cannot say as to the conveyance of the property in¬ 
volved herein to the defendant F. Harold D^land and are 
not concerned in any such conveyance but ifely upon the 
record in reference to such matter. 

7. Answering paragraph seven of the petition, these de¬ 
fendants admit that the defendant New Jersey Fidelity and 
Plate Glass Insurance Company became surety on the bond 
of the defendant Gaskill to the defendant H. L. Rust Com¬ 
pany, which was the ordinary completion bhnd but these 
defendants are not advised that said bond wa^ given for the 
purpose or does secure the payment of labor and materials 
as set out in this paragraph, but that said boi^d was simply 
to protect the H. L. Rust Company in the completion of said 
building in the event of a default by the defendant Gaskill. 

8. Answering paragraph eight of the petition, these de¬ 
fendants are informed and believe that the permit for the 
construction of the building on the lot involved herein was 
not issued to the defendant Gaskill until thje 12th day of 
December, 1927 and that the work of excavating the lot for 
the building to be erected thereon was not started until the 
following day. These defendants deny that f;here was any 
work of any character or materials furnishedj on said build¬ 
ing or any materials placed on said property before 

28 the first trust in which they are interested was re¬ 
corded on, to wit, the 6th day of Decenjiber, 1927. 

9 & 10. Answering paragraphs nine and t^n of the peti¬ 
tion, these defendants can neither admit nor! deny that the 
plaintiff had a contract with the defendant Gaskill as al¬ 
leged, nor that the plaintiff finished his work as alleged in 
paragraph ten, but calls for strict proof thereof if said al¬ 
legations are material to their rights. Further answering 
these paragraphs, these defendants admit that the record 
shows the filing of a notice of mechanic’s lien as alleged and 
further say that the defendant New Jersey Fidelity and 
Plate Glass Insurance Company became surety to protect 
the defendant H. L. Rust Company for the completion of the 
building, and further say that the allegations in this para¬ 
graph are uncertain and cannot affect thes^ defendants. 

11,12,13,14 & 15. Answering paragraphs eleven, twelve, 
thirteen, fourteen and fifteen of the petitionL these defend- 
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ants say that they can neither admit nor deny the allegations 
as therein contained and further say that they cannot be af¬ 
fected by any allegations therein as to the defendant Gaskill 
transferring the property as set out therein to the defend¬ 
ant Deland, but say that in so far as any of said allegations 
may affect these defendants, call for strict proof thereof. 
Further answering more specifically as to paragraph fifteen, 
these defendants are only advised as to the use of the 
money coming from the first trust for the construction of the 
building and that as far as they are informed and believe, 
said money was paid properly to the proper parties and that 
the money was expended in a proper way. 

16. Answering paragraph sixteen of the petition, these 
defendants are advised that the allegations therein con¬ 
tained cannot affect their rights but call for strict proof 
thereof if said allegations might in any way affect 
29 their interest. They do, however, specifically deny 
that the alleged claim of the plaintiff in any way is 
prior to the first trust representing the loan of the defend¬ 
ant H. L. Rust Company as hereinbefore more specifically 
set forth. 


17. Answering paragraph seventeen of the petition, these 
defendants say upon their demand of the defendant New 
Jersey Fidelity and Plate Glass Insurance Company that 
the said Surety Company did on the 4th day of November, 
1929 give the usual form of bond to release the alleged loan 
of the plaintiff, and further say that this action was only in 
carrying out the contractual relations between the parties 
and to protect these defendants according to the completion 
bond hereinbefore more specifically referred to and these 
defendants further say that the alleged lien of the plaintiff 
has no priority over the first trust held by these defendants, 
or any of them, referred to herein. 

These defendants having fully answered pray that they 
may be dismissed with costs. 

H. L. RUST, 

GEO. CALVERT BOWIE, 
PEARL D. CLIFFORD, 

H. L. RUST COMPANY, 

By H. L. RUST, 

President. 


EDWIN L. WILSON, 

Attorney for Defendants. 
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I ' 

District of Columbia, ss : 

H. L. Rust, George Calvert Bowie, & Pearl D. Clifford, 
being first duly sworn, on oath depose and say [that they are 
parties named defendant in the above entitled dause and that 
they have read and signed the foregoing answer for them¬ 
selves individually and that the said H. L. I|ust as presi¬ 
dent of the defendant H. L. Rust Company hhs signed said 
answer for said defendant, and that each of these de- 
30 ponents says that the facts therein stated they verily 
believe to be true. 

H. L. RUST, 

GEO. CALVERT BOWIE, 
PEARL D. CLIFFORD, 

H. L. RUST COMPANY, 

By H. L. RUST, 

President . 

Subscribed and sworn to before me this 9th day of De¬ 
cember, 1929. 

[seal.] G. P. PLUMMER, 

Notary Public, D. C. 

Petition for Authority to Sell Real Estate. 

Filed December 29, 1930. 

. 

• • • * * * j # 

The petition of Harry L. Rust and Georgd C. Bowie re¬ 
spectfully represents: j 

(1) They are two of the defendants in the ^bove entitled 
cause and are the persons named in the deed of trust re¬ 
ferred to in paragraph four of the bill of complaint. 

(2) As will appear from the bill of complaint the notes 
secured by the deed of trust above referred to in the prin¬ 
cipal sum of $22,500.00 matured on December 2, 1930. In 
addition to the said principal indebtedness, th0re is now past 
due interest thereon in the sum of $675.00, an|l taxes on the 
land securing said indebtedness are in arrearsj in the amount 
of about $485.00. 

(3) The aforesaid deed of trust provides that in the event 
of default in the payment of the principal of ^aid indebted- 

4—5684a 
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ness or any installment of interest thereon, or any taxes 
upon the land encumbered by said trust it shall be the duty 
of the petitioners as trustees to sell said land at public auc¬ 
tion after such previous public advertisement as shall be 
deemed advantageous by said trustees. 

The premises considered, the petitioners pray that 
31 an order may be passed herein authorizing them as 
said trustees to sell the land and premises described 
in the bill of complaint and the deed of trust, and to apply 
the proceeds thereof as in said deed of trust provided. And 
for such other and further relief as to the Court may seem 
just and proper. 

HARRY L. RUST. 

GEORGE C. BOWIE. 

Harry L. Rust and George C. Bowie, being first duly 
sworn on okth state that they have read the foregoing peti¬ 
tion by them subscribed and know the contents thereof; that 
the matters and things therein stated as of their personal 
knowledge are true and those stated upon information and 
belief they believe to be true. 

HARRY L. RUST. 

' GEORGE C. BOWIE. 


Subscribed and sworn to before me this 29th day of De¬ 
cember, 1930. 

[seal.] GEO. A. BERRY, 

Notary Public. 

LECKIE & SHERIER, 

Attorneys for Petitioners. 


Anszver of Plaintiff to Petition for Authority to Sell. 

Filed January 6, 1933. 

*##***# 


The answer of William A. Wagner to the petition of 
Harry L. Rust and George C. Bowie for authority to sell 
real estate, respectfully shows: 

1. He admits the allegations of paragraph one. 

2. He admits the allegations of paragraph two with ref¬ 
erence to the principal sum and date of maturity of the 
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notes therein mentioned, but is without information 

32 or knowledge concerning the interest oii taxes claimed 
to be due and can therefore neither admit nor deny 

the same. j 

3. Answering paragraph three, he is without knowledge 
or information as to the provisions of said decjd of trust and 
can therefore neither admit nor deny the same. 

Further answering said paragraph and jsaid petition, 
plaintiff says that the bill of complaint filed in this cause 
alleges, on information and belief, which allegations plain¬ 
tiff expects to prove at the trial of this cause; that said deed 
of trust was recorded subsequent to the commencement of 
work upon the building erected on the property conveyed 
thereby, and that the lien of plaintiff is therefore prior and 
preferred in law and in equity to said deed of trust. 

Wherefore, the premises considered, plaintiff prays, that 
said petition be dismissed; or, should the Court determine 
that the equities of all parties concerned would best be con¬ 
served by a sale of said land and premises described in said 
bill of complaint and said deed of trust, an order may be 
passed herein authorizing said sale, upon condition that the 
entire proceeds therefrom, less the expenses ^hereof, be de¬ 
posited into the registry of this Court, subjbct to the fur¬ 
ther order of this Court; and for such other and further re¬ 
lief as to the Court may seem just and proper. 

WILLIAM A} WAGNER. 

William A. Wagner, being first duly sworn, on oath states 
that he has read the foregoing petition by him subscribed, 
and knows the contents thereof; that the matters and things 
herein stated as of his personal knowledge! are true, and 
those stated upon information and belief, he believes to be 
true. 

WILLIAM A. WAGNER. 

33 Subscribed and sworn to before mp this 5th day 
of January, A. D. 1931. 

[seal.] JNO. W. TRADER, 

Notary Public. 

C. CHESTER CAYWOOD, 

FRANK R. LONG, 

Attorneys for Petitioner . 
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Answer of F. Harold Deland to Petition for Authority to 

Sell. 

Filed January 7, 1931. 

• «•***.• 

This defendant says that he was made a defendant to the 
original bill in this cause personally and that the George H. 
Price Company, of which he is an officer, was also a party 
defendant; that he filed a separate answer and that there 
was also filed a separate answer on behalf of the George 
H. Price Company. This defendant says that the facts, as 
set out in the Petition for Authority to Sell the Real Estate 
involved in these proceedings, are correct as far as he is 
informed and believes. This defendant further says that 
the trust referred to in these proceedings and especially in 
Paragraph 5 of the original Bill of Complaint as being a 
trust for $10,634.00, represented by three notes, which notes 
secured by the trust aforesaid are now and have been for 
some time held by the George H. Price Company; that these 
notes, secured as aforesaid, represented the purchase price 
for the land on which the house was built involved in these 
proceedings and that the Price Company purchased same 
from and paid full value to the Edson W. Briggs Company, 
who sold the said property to William H. Gaskill and took 
in payment thereof the three notes secured by the trust 
referred to in said paragraph. 

That under Section 1245 of the Code, the George H. Price 
Company is the holder of these notes secured by the 
34 trust aforesaid, as representing the purchase price 
for the land and is entitled to a priority over the 
plaintiff Wagner, even though he should establish his claim 
that his mechanic’s lien should be prior to the trust referred 
to in the Petition for Authority to Sell. 

F. HAROLD DELAND. 

EDWIN L. WILSON, Atty . 

District of Columbia, ss: 

F. Harold Deland, being first duly sworn, says that he 
is the party named in the foregoing Answer by him sub¬ 
scribed ; that he has read over said Answer and is familiar 
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with the facts therein stated and he verily believes the 
same to be true. 

F. HAROLD DELAND. 

Subscribed and sworn to before me this 6tH day of Jan¬ 
uary, 1931. 

[seal.] HILDA E. J(j)NES, 

Notary Public, D. C. 

Order Authorizing Trustees in Deed of Tr\ist to Sell . 

Filed January 7, 1931. 

#*##*## 

Upon consideration of the petition of Harry L. Rust and 
George C. Bowie filed herein on the — day of December, 
1930, and the answers of the plaintiff and the defendant 
Deland and it appearing to the Court that the indebtedness 
secured by the first deed of trust, mentioned in the bill of 
complaint, amounting to $22,500.00, matured on December 
2, 1930 and has not been paid, it is by the Court this 7th 
day of January, 1931— 

Adjudged, ordered and decreed that the said Harry L. 
Rust and George C. Bowie, trustees aforesaid, be 
35 and they hereby are authorized to sell | the land and 
premises described in said deed of triist in accord¬ 
ance with the terms and provisions of said tr^ist. 

JOSEPH W. COX, 

Associate Justice. 

We consent. 

FRANK R. LONG. 

C. CHESTER CAYWOOD. 

Separate and Amended Answer of Defendant New Jersey 
Fidelity and Plate Glass Insurance Company. 

Filed January 30,1931. 

#•••••* 

1, 2, & 3. Answering paragraphs one, two and three of 
the bill of complaint, this defendant says that it can neither 
admit nor deny the facts stated therein, except the facts as 
stated in paragraph three it believes to be true. 
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4. Answering paragraph four of the petition this defend¬ 
ant admits the allegations as to the conveyance of the prop¬ 
erty involved herein as set out in the said paragraph and 
further that the facts as to the lending of the money repre¬ 
sented by the first trust on said property are true, but this 
defendant denies the allegation at the end of said para¬ 
graph that work was commenced on the construction of the 
building on said property before the recording of said 
trust. This defendant emphatically denies said allegation 
and says that it is informed and believes that the first work 
done on the construction of said building vras on the 13th 
day of December, 1927, which was about a week after the 
recording of said trust. Therefore, this defendant further 
says that the plaintiff is in error in stating that said trust 
has no priority over the plaintiff’s lien. This defendant 
further says that the consideration represented by 
36 the first trust of $22,500.00 was for the purpose of 
constructing the building on said lot and further 
says that said money was used for that purpose and for no 
other purpose and that said loan was paid from time to time 
as the w’ork progressed, to the defendant Wm. H. Gaskill 
under his contract for the construction of said building, and 
that at the completion of said building the full amount of 
said loan was paid to the defendant Gaskill according to his 
contract. And further answering this paragraph this de¬ 
fendant says that the building referred to herein was fully 
completed on September 15, 1928, and that the Rust Com¬ 
pany in accordance therewith paid out the balance of said 
loan for the construction of said building, namely, the sum 
of $3,571.28 on September 17,1928, and the same was prop¬ 
erly distributed, all of which occurred before the plaintiff 
Wagner filed his lien against said property on, to-wit, Octo¬ 
ber 22, 1928. Further answering the original bill herein, 
this defendant says that since the filing of its original 
Answer herein that the defendants, Harry L. Rust and 
George C. Bowie, as trustees under the building loan trust 
made by the H. L. Rust Company, applied to the Court and 
obtained an order of sale for said property because of 
default under their trust, to which order of sale the plain¬ 
tiff, through his counsel, consented. That said property 
was sold on, to-wit, January 20th, 1931, at public auction 
and brought only the amount of the first trust, namely, the 
sum of $22,500.00 and was bought in at said sale by one 


31 


F. H. DELAND ET AL. VS. W. A. WAGNE 


Mr. Altemus, acting for the H. L. Rust Company, the holder 
of the said trust. 

5. Answering paragraph five of the petition* this defend¬ 
ant admits that the defendant Gaskill gave a deed of trust 
to the Edson W. Briggs Company for the sum of $10,634.00 
which trust represented the deferred purchase price of said 

lot and that said trust was recorded oh the 6th day 

37 of December, 1927, the same being a second trust on 
said property. This defendant denies, however, that 

said trust was given or recorded after the commencement 
of the erection of a house on said property, bdt says on the 
contrary that no work was done on said property towards 
the construction of a building thereon until the 13th day of 
December, 1927, one week after the recording of said trust. 

6. Answering paragraph six of the petition! this defend¬ 
ant admits that the defendant Gaskill and his \yife conveyed 
the property involved herein to the defendant F. Harold 
Deland and that the said Deland still holds title to said 
property. 

7. Answering paragraph seven of the petition, this de¬ 
fendant says that it became surety on the botid of the de¬ 
fendant Gaskill to the H. L. Rust Company, \fhich was the 
ordinary completion bond, but it did not securb the payment 
of all labor and materials as set out in said paragraph, but 
simply set up a contractual relation between this defendant 
and the Rust Company to protect the latter Company in the 
completion of said building in the event of a default by the 
defendant Gaskill. 

8. Answering paragraph eight of the petition, this de¬ 
fendant is informed and believes that the permit for the 
construction of the building on the lot involved herein was 
not is’sued to the defendant Gaskill until the 12th day of 
December, 1927, and that the work of excavating the lot for 
the building to be erected thereon was not started until the 
following day. This defendant denies that there was any 
work of any character or materials furnished Ion said build¬ 
ing or any materials placed on said property before either 
one of the two trusts referred to herein werb recorded on 
the 6th day of December, 1927. 

9. Answering paragraph nine of the petition, this de¬ 

fendant can neither admit nor deny that the plain- 

38 tiff had a contract with the defendant Gaskill for 
the plumbing and heating installation^ in the house 
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erected on said property and cannot say whether the facts 
stated in this paragraph are true or not, but calls for strict 
proof thereof. 

10. Answering paragraph ten of the petition, this de¬ 
fendant says that it can neither admit nor deny that the 
plaintiff finished his work as set out in said paragraph, but 
calls for strict proof thereof. This defendant says that 
according to the records the plaintiff filed his notice of 
Mechanic’s lien as alleged. This defendant admits that it 
became surety on the bond of the defendant Gaskill run¬ 
ning to the Rust Company as stated for the completion of 
the building, but says that the allegations in this paragraph 
in reference thereto are uncertain and meaningless and 
could not in any way bind this defendant. This defendant 
says that the George H. Price Company is only the agent in 
this jurisdiction of this defendant and that the said Price 
Company is only the agent in this jurisdiction of this de¬ 
fendant and that the said Price Company could not go on 
any bond but is only authorized to write bonds as a broker. 

11 & 12. Answering paragraphs eleven and twelve of the 
petition, this defendant says that the liens, as set forth 
therein, are substantially correct but does not admit that 
the George H. Price Company has ever paid or discharged 
any of said liens, but that one or two of said liens were 
paid by this defendant under the terms of its bond with 
the Rust Company. This defendant cannot say that said 
liens were properly filed or that they are just and proper 
liens, but calls for strict proof of each and every one of the 
same. 

13. Answering paragraph thirteen of the petition, this 
defendant says that there is a suit pending in this court by 

the defendant Murphy and Ames Company to en- 
39 force a lien against the property involved herein and 

says that said case has been tried and that a decree 
will soon be passed therein. 

14. Answering paragraph fourteen of the petition, this 
defendant denies that it took title to the property herein 
from the defendant Gaskill in the name of the defendant, 
F. Harold Deland and denies that the said Deland acted as 
agent or straw party for this defendant, and further says 
that the defendant Deland took title to said property in his 
own name and on his own behalf, this defendant being in- 
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formed that he paid full value for whatever equity might 
be in said property, and this defendant further says that 
it has no interest in said property except unc|er the terms 
of its bond to the Rust Company as herein stated. 

15. Answering paragraph fifteen of the bill pf complaint, 
this defendant says that it cannot say what [conversation 
passed between the plaintiff and the defendant Gaskill as 
alleged, but whatever transpired between thesfe two parties 
cannot bind this defendant and cannot affect the real facts 
as set forth in this answer. This defendant further says 
that it cannot say what transpired between j the plaintiff 
and one George H. Price, who is an officer of the George H. 
Price Company, but is informed and believes tljat said Price 
made no statements to the plaintiff of any pature. This 
defendant further emphatically denies that it| took title to 
said property in the name of the defendant Deland or that 
it received the unexpended moneys under the first trust and 
disbursed them, but says that in this case, a^ in all cases, 
the money coming from the building loan wds simply put 
in a joint account for the protection of those interested. 
This defendant denies that the second trust botes of $10,- 
634.00 were purchased by this defendant, but says that it is 
informed that said notes were purchased by the George H. 

Price Company with its own funds and are held by 
40 said Company as an investment and that the same 

are not held for this defendant to cover [any loss that 
may be incurred under the terms of its bond. 

16. Answering paragraph sixteen of the bill, this de¬ 
fendant denies the allegations and conclusion^ therein con¬ 
tained and says the facts are true as stated ifi this answer, 
namely, that the George H. Price Company purchased the 
second trust notes referred to for their full face value, plus 
interest, and holds same as an investment; an^ this defend¬ 
ant is further informed and believes that the defendant 
F. Harold Deland individually bought the Equity in the 
property involved herein from the defendant [Gaskill for a 
full and valuable consideration and holds th^ same in his 
own right and not as agent of this defendant. This defend¬ 
ant further says that the lien of the plaintiff nor the lien 
of any of the other parties set forth in the petition, is or 
are prior to the first trust representing the loan by the Rust 

5—5684a 
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Company or the second loan held by the Price Company 
representing deferred purchase money. 

17. Answering paragraph seventeen of the petition, this 
defendant says that upon the demand of the Rust Com¬ 
pany, they were compelled and did, on the — day of-, 

1929, give the usual form of bond to release the lien of the 
plaintiff, but says that said plaintiff obtained no further 
rights thereby than he already had, the said bond simply 
taking the place of the real estate, and this defendant 
denies that the plaintiff or any of the other lienors, has or 
have any priority over the first or second trusts referred 
to in these proceedings and that the plaintiff is not entitled 
to the relief sought because of the facts as set forth in this 
answer. 

This defendant having fully answered, prays that this 
case mav be dismissed as against it with costs. 

NEW JERSEY FIDELITY & PLATE 
GLASS INS. CO., 

Defendant, 

By R. A. WRAY, 

AWy-in-fact. 


EDWIN L. WILSON, 

Attorney for Defendant Netv 
Jersey Fidelity and Plate 
Glass Insurance Company. 

41 District of Columbia, ss: 

R. A. Wray, being first duly sworn on oath deposes and 
says that he is one of the officers of the New Jersey Fidelity 
and Plate Glass Insurance Company and that he has read 
and signed the foregoing answer for said Company; and 
that the facts therein stated he verily believes to be true. 

R. A. WRAY. 

Subscribed and sworn to before me this 30th day of Jan¬ 
uary, 1931. 

* [seal.] OLIVE C. WADLIN, 

Notary Public, D. C. 

Leave to file granted. 

JOSEPH W. COX, 

Justice . 
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Memorandum of Court. 

Filed November 14,1931. 

******* 

i 

I see no reason to hold that the lien of th^ plaintiff has 
any priority to the deeds of trust executed by Gaskill and 
wife. But I find that he had a valid lien subject to these 
and his rights were not affected by the conveyance to 
Deland, and I am not impressed by the contention that 
upon that conveyance the status of the plaintiff became that 
of a subcontractor. 

While the case of Burleigh Bldg. Co. v. Merchant &c. Co., 
13 Colo. App. 455, seems to be very like the instant case, it 
would appear that that case turned upon the question 
whether a personal judgment could have beefi had against 
the vendee, but this seems to be inconsistent [with Maiatico 
v. Fletcher. The undertaking takes the placfe of the bond, 
and if a lien existed upon the bond, as I hold] that it did in 
this case, then the lienor may have a decree against the 
surety for the amount due him. 

I think that the Renshaw claim is barredj The statute 
provides that the lien shall cease to ekist if suit be 
42 not brought within the specified time, and does not 
therefore merelv bar the remedy. 

^AILEY, J. 

Findings of Fact and Conclusions of Law. 

Filed January 25, 1932. 

* * * * * * * 

This cause coming on to be heard uponj the Bill and 
Answers thereto, the evidence adduced on j behalf of the 
plaintiff, the motion to dismiss of defendants, F. Harold 
Deland, New Jersey Fidelity & Plate Glass Insurance Com¬ 
pany, H. L. Rust, George Calvert Bowie, Pe^rl D. Clifford, 
H. L. Rust Company, Inc., and George H. Price Company 
made at the close of plaintiff’s case, and after oral argu¬ 
ment and the submission of written memoranda in support 
thereof; and the cause having been duly considered by the 
Court, it is by the Court this 25th day of January, 1932, 
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Found as Facts. 

1. That by deed of bargain and sale dated November 
15th, 1927, signed and acknowledged November 29th, 1927, 
and recorded on December 6th, 1927, as Instrument #71, 
in liber 6032, folio 43 in the Office of the Recorder of Deeds 
of the District of Columbia, the Edson W. Briggs Company 
conveyed to William Howard Gaskill in fee simple in con¬ 
sideration of $10.00 and other valuable considerations, lot 
5, square 2756. 

That by deed of trust dated, signed and acknowledged 
December 2nd, 1927, and recorded on December 6th, 1927, 
as Instrument #72 in liber 6032, folio 45 in said Office of 
the Recorder of Deeds of the District of Columbia, said 
William Howard Gaskill and Nellie Trader Gaskill, his 
wife, conveyed said lot 5 in square 2756 to defendants 
43 Harry L. Rust and Geo. Calvert Bowie, Trustees, in 
fee simple in trust to secure defendant Pearl D. 
Clifford the sum of $22,500.00 for money loaned. 

That by deed of trust dated and signed November 15th, 
1927, acknowledged December 2nd, 1927 and recorded on 
December 6th, 1927, as Instrument #73 in liber 6032 folio 
47 in said Office of the Recorder of Deeds of the District of 
Columbia, said William Howard Gaskill and Nellie Trader 
Gaskill, his wife, conveyed said lot 5 in square 2756 to H. 
Wade Seaford and Robert P. Seaford, Trustees, in fee 
simple in trust to secure the Edson W. Briggs Company the 
sum of $10,634.00, balance of the purchase price of said 
real estate, conveyed by it as aforesaid. 

2. That on November 21st, 1927, defendant William H. 
Gaskill, named as a defendant herein, filed his written ap¬ 
plication in the Office of the Inspector of Buildings of the 
District of Columbia for a permit to build on said lot 5 in 
square 2756; and thereafter, said application was approved 
and a permit for work to be performed thereon vras issued 
on December 12th, 1927. That said permit was the only one 
issued on that property according to the records of said 
Building Inspector’s Office. 

3. That on Thanksgiving day, 1927, the grades and points 
for excavating on said lot 5, square 2756, were laid off on 
said property and two days thereafter said excavating vras 
begun. That on or about December 1st, 1927, the building 
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operation on said property was stopped because no permit 
for said work had been issued and at that t}me the base¬ 
ment walls were up about 60%; that there was a concrete 
foundation up to the first floor joists. 

4. That on February 29th, 1928, plaintiff William A. 
Wagner entered into a written contract with defendant Wil¬ 
liam H. Gaskill to furnish the material and perform the 
labor necessary for the heating work in and about the erec¬ 
tion of the dwelling on said lot 5 square 2756 ^t the contract 

price of $1,217.00. That on March 7th, [L928, plaintiff 
44 William A. Wagner entered into an oral contract 

with defendant William H. Gaskill tq furnish the 
material and perform the labor necessary for the plumbing 
work in and about the erection of said dwelling at the con¬ 
tract price of $1,825.00. Thereafter plaintiff William A. 
W^agner furnished said heating and plumbing work and 
materials in and about the construction and ejection of said 
dwelling and fully completed said work on August 28th, 
1928. That the total amount due plaintiff Wagner under 
said contracts was $3,042.00 on account of which defendant 
William H. Gaskill paid to plaintiff Wagner the sum of 
$750.00 on May 7th, 1928, leaving a balance due said plain¬ 
tiff by defendant William H. Gaskill in the suip of $2,292.00. 

5. That by deed of bargain and sale dated, signed and 
acknowledged May 7th, 1928, and recorded as Instrument 
#21 on May 8th, 1928, in liber 6149, folio 163 of the Office 
of the Recorder of Deeds of the District of Columbia, said 
William Howard Gaskill and Nellie Trader Gaskill, his 
wife, conveyed to defendant F. Harold Deland said lot 5 
square 2756 in fee simple. 

6. That thereafter, on October 22nd, 1928, said plaintiff 
William A. Wagner filed in the clerk’s office ojf the Supreme 
Court of the District of Columbia a notice of his intention 
to hold a mechanic’s lien against the interests of defend¬ 
ants, William H. Gaskill, F. Harold Deland ind George H. 
Price Company, Inc., in said lot 5 square 2756 and improve¬ 
ments thereon for the sum of $2,292.00 with interest thereon 
from August 31st, 1928, being the balance dub plaintiff Wil¬ 
liam A. Wagner from defendant William H. Gaskill for said 
heating work and material and said plumbing work and 
material furnished for and about the erectibn of said im¬ 
provements under said contracts theretofobe entered into 
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by plaintiff William A. Wagner with defendant William H. 
Gaskill as aforesaid. That on October 19th, 1929, 

45 plaintiff William A. Wagner filed his Bill of Com¬ 
plaint herein to enforce said mechanic’s lien. 

7. That on November 27th, 1929 the defendant, F. Harold 
Deland, as owner, and the defendant, New Jersey Fidelity 
and Plate Glass Insurance Company, as surety, filed in this 
cause, in compliance with Title 24 Section 368 of the Code 
of the District of Columbia, a written undertaking ap¬ 
proved by this Honorable Court, and thereupon said lot 5 
in square 2756 was released from the operation of said 
mechanic’s lien of the plaintiff, William A. Wagner. 

8. That upon petition of Harry L. Rust and Geo. Calvert 
Bowie, trustees under said deed of trust recorded on Decem¬ 
ber 6th, 1927, as Instrument #72, in liber 6032 folio 45 of 
the land records of the District of Columbia, for authoritv 
to sell said lot 5 square 2756 for default in the payment of 
the $22,500.00 indebtedness secured thereby, an order was 
passed by this Court on January 7th, 1931, consented to by 
counsel for plaintiff, authorizing said sale of said land and 
improvements thereon; that thereafter said property was 
sold and conveyed by said Harry L. Rust and George Cal¬ 
vert Bowie, Trustees, to one G. Edward Altemus by deed 
dated, signed and acknowledged on January 23rd, 1931, and 
recorded January 24th, 1931, as Instrument #2576 in liber 
6523, folio 77 of the land records of the District of Columbia 
for the consideration of $22,500.00. 

9. That William M. Renshaw entered into an agreement 
with W. H. Gaskill on April 8th, 1928, for painting work to 
be done on said premises and thereafter began work thereon 
in May, 1928; that thereafter, after finishing two coats of 
paint and part of a third, defendant Renshaw stopped work 
on June 27th, 1928; that on August 1st, 1928, said Renshaw 

by his attorney filed his notice of lien in the Clerk’s 

46 Office of the Supreme Court of the District of Co¬ 
lumbia, a copy of which lien was served on defendant 

F. Harold Deland, the then owner of said property on the 
same day; that on August 2nd, 1928, said F. Harold Deland, 
as principal and defendant New Jersey Fidelity & Plate 
Glass Insurance Company, as surety, filed an undertaking 
in this Courl: releasing said property from the effect of said 
lien; that no suit was filed by said William Renshaw to 
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enforce said lien within one year from the date of filing the 
notice thereof, nor within six months from the completion 
of said building, nor within the time limited by the statute. 

Conclusions of Law. 

1. That plaintiff William A. Wagner has a valid lien 
against lot 5 square 2756 and improvements thereon for the 
sum of $2,292.00 with interest thereon at the rate of 6% 
per annum from August 31st, 1928, being the unpaid bal¬ 
ance of the contract prices for the plumbing and heating 
work and material furnished by plaintiff William A. 
Wagner in and about the erection of said improvements on 
said lot 5 square 2756 under said contracts entered into with 
defendant William H. Gaskill on February 2^th, 1928, and 
March 7th, 1928, respectively. 

2. That the lien sought to be asserted by plaintiff William 
A. Wagner is subject to said two deeds of t^ust executed 
by William Howard Gaskill and Nellie Trader Gaskill, his 
wife, and recorded on December 6th, 1927, a$ Instruments 
Nos. 72 and 73 in liber 6032 folios 45 and 47 of the Office of 
the Recorder of Deeds of the District of Columbia, respec¬ 
tively, but that said lien of plaintiff William A- Wagner is 
unaffected by the conveyance of said lot 5 square 2756 in 
fee simple to defendant F. Harold Deland by William H. 
Gaskill and Nellie Trader Gaskill, his wife, by said deed 
recorded May 8th, 1928, as Instrument #21 in liber 6149 
folio 163 of the Office of the Recorder of Deejis of the Dis¬ 
trict of Columbia. 

47 3. That the status of plaintiff William A. Wagner 

did not become that of a subcontractor [upon recorda¬ 
tion of said deed on May 8th, 1928, as Instrument #21 in 
liber 6149 at folio 163 of the land records of the District 
of Columbia. 

4. That the lien undertaking of F. Harold Deland, as 
owner, and New Jersey Fidelity and Plate| Glass Insur¬ 
ance Company, as surety, filed in this cause on November 
27th, 1929, takes the place of said lot 5 sqiiare 2756 and 
the improvements erected thereon. 

5. That plaintiff William A. Wagner, as lienor, is en¬ 
titled to a decree against F. Harold Deland, jas owner, and 
New Jersey Fidelity and Plate Glass Insurance Company, 
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as surety, for said balance of $2,292.00, with interest there¬ 
on at the rate of 6% per annum from August 31st, 1928 
and costs, and that plaintiff have execution therefor as at 
law. 

6. That by reason of the failure of defendant William 
M. Renshaw to institute appropriate proceedings to en¬ 
force said notice of lien within the time limited therefor 
by the statute; said lien of defendant William M. Renshaw 
had ceased to exist. 

JENNINGS BAILEY, 

Justice. 

Approved as to form. 

C. CHESTER CAYWOOD, 

Of Attorneys for Plaintiff. 

Seen and approved as to form. 

JOHN E. LASKEY, 

Of Attorneys for Defendants 
F. Harold Deland and Neiv 
Jersey Fidelity and Plate 
Glass Insurance Company. 

48 Decree. 

Filed January 25, 1932. 

*•**#*# 

This cause coming on to be heard, and upon the evidence 
adduced at the trial thereof and consideration of the mo¬ 
tion of defendants to dismiss the cause at the close of the 
plaintiff’s case, and after oral argument and the submis¬ 
sion of written memoranda by counsel for the respective 
parties hereto, it is, by the Court, this 25th day of Janu¬ 
ary, A. D., 1932, 

Adjudged, ordered, and decreed that the lien claim of 
William M. Renshaw, defendant herein, is not enforceable 
against defendant F. Harold Deland and New Jersey 
Fidelity and Plate Glass Insurance Company; and it is 
further 

Adjudged, ordered, and decreed that the plaintiff, Wil¬ 
liam A. Wagner, have and recover of defendants F. Harold 
Deland and New Jersey Fidelity and Plate Glass Insur¬ 
ance Company the sum of Two Thousand Two Hundred 
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Ninety-two Dollars ($2,292.00) with interest jthereon from 
August 31st, 1928, and the costs of this cahse, and that 
said plaintiff have execution therefor as at law. 

JENNINGS BAILEY, 

Justice. 

From the foregoing decree the defendants F. Harold 
Deland and New Jersey Fidelity and Platej Glass Insur¬ 
ance Company, by their attorneys, in open Court note an 
appeal to the Court of Appeals of the District of Colum¬ 
bia this 25 day of January A. D., 1932; wfhereupon the 
maximum of an undertaking, to operate as d supersedeas, 
is hereby fixed in the sum of $3,000.00. 

JENNINGS BAILEY, 

Justice. 

49 Approved as to form. 

C. CHESTER CAYWOOD, 

Of Attorneys for Plaintiff . 

Seen and approved as to form. 

JOHN E. LASKEY, 

Of Attorneys for Defendants 
F. Harold Deland and New 
Jersey Fidelity and Plate 
Glass Insurance Company. 

Memorandum. 

January 26, 1932.—Bond ($3,000) on Appeal approved 
and filed. 

50 Assignments of Error . 

. 

Filed February 11, 1932. 

# * * # # J * 

Now comes New Jersey Fidelity & Plat^ Glass Insur¬ 
ance Company, a corporation, and F. Harold Deland, de¬ 
fendants herein, by their attorneys, and assign as error: 

1. The Court erred in refusing to dismiss the plaintiff’s 
suit herein. 

2. The Court erred in overruling defendants’ motion to 
dismiss the plaintiff’s suit herein on the ground that the 
allegations and theory of plaintiff’s bill of bomplaint, the 

6—5684a 
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issues made by the answers thereto, and the evidence ad¬ 
duced in support thereof do not disclose any right or relief 
herein. 

3. The Court erred in granting plaintiff relief at vari¬ 
ance with the theory of plaintiff’s case. 

4. The Court erred in holding that plaintiff had a valid 
lien against the property involved herein. 

5. The Court erred in holding that plaintiff had a valid 
lien against the property involved herein enforceable 
against the lien undertaking filed by defendants F. Harold 
Deland, owner, and New Jersey Fidelity & Plate Glass In¬ 
surance Company, surety, to release plaintiff’s notice of 
lien. 

6. The Court erred in holding that plaintiff stands in the 
relation of general contractor with defendant F. Harold 
Deland, owner, for the purposes of perfection and enforce¬ 
ment of a mechanic’s lien. 

51 7. The Court erred in refusing to hold that plain¬ 

tiff stands in the relation of sub-contractor with de¬ 
fendant F. Harold Deland, owner, for the purposes of per¬ 
fection and enforcement of a mechanic’s lien. 

8. The Court erred in refusing to hold that the status of 
plaintiff changed from that of general contractor to that 
of sub-contractor upon sale of said property by defendant 
William H. Gaskill to defendant F. Harold Deland. 

9. The Court erred in holding that the interest of de¬ 
fendant F. Harold Deland in said property was subject to 
a mechanic’s lien in favor of plaintiff in the absence of 
proof of any contract between defendant F. Harold Deland 
and plaintiff. 

10. The Court erred in holding that the interest of de¬ 
fendant F. Harold Deland in said property is subject to a 
mechanic’s lien in favor of plaintiff in the absence of proof 
of anv contract between defendants F. Harold Deland and 
William H. Gaskill. 

11. The Court erred in holding that the interest of de¬ 
fendant F. Harold Deland in said property was subject to 
a mechanic’s lien in favor of plaintiff in the absence of 
proof that any sum w^as due or to become due to defendant 
William H. Gaskill from defendant F. Harold Deland. 

12. The Court erred in holding that the interest of de¬ 
fendant F. Harold Deland in said property was subject to 
a mechanic’s lien in favor of plaintiff in the absence of 
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proof that any sum was due or to become difie to plaintiff 
from said defendant. 

13. The Court erred in holding that plaintiff could estab¬ 
lish a valid mechanic’s lien against the interest of defend¬ 
ant F. Harold Deland in said property without serving a 
copy of the notice of lien on said defendant or his agent 
or posting the same on the premises. 

14. The Court erred in holding that plaintiff has 
52 a valid lien enforceable against the lien undertaking 
filed by defendant F. Harold Deland, owner, and 
defendant New Jersey Fidelity & Plate Glass Insurance 
Company, surety, for the release thereof, although said 
lien of plaintiff could not be enforced against the property. 

15. The Court erred in holding that the giving of a lien 
undertaking by defendant F. Harold Deland, owner, and 
defendant New Jersey Fidelity & Plate Glass Insurance 
Company, surety, for the release of plaintiff’s notice of 
lien, insures payment thereof, although said notice of lien 
was not enforceable against the property which was sold 
under a deed of trust superior thereto. 

16. The Court erred in holding that plaintiff’s lien is 
enforceable against the lien undertaking filed by defend¬ 
ant F. Harold Deland, owner, and defendant New Jersey 
Fidelity & Plate Glass Insurance Company, iurety, for the 
release of plaintiff’s notice of lien, where sakjl property, re¬ 
leased by said undertaking, was sold under deed of trust 

Deland there- 
thereto. 


superior to the title of defendant F. Harold 
in, and the lien of plaintiff’s is also subject 


17. The Court erred in entering its decree in favor of 
plaintiff against defendants F. Harold Demand and New 
Jersey Fidelity & Plate Glass Insurance Company. 

18. The Court erred in other respects apparent of rec¬ 
ord. 

JOHN E. LASKEY. 

LEONARD J. GkNSE. 

ROBERT C. H^NDWERK. 

Service of copy of the foregoing Assignments of 
53 error acknowledged this 11th day of February, 1932. 

FRANK R. LONG, 

C. ! 

C. CHESTER CAYWOOD, 

DANIEL E. PARTRIDGE, III, 

Attorneys for Plaintiff . 

\ c. 
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Memoranda. 

February 11, 1932.—Statement of Evidence and notice 
filed. 

March 15, 1932.—Statement of Evidence submitted. 

Supreme Court of the District of Columbia. 

I Thursday, April 28, 1932. 

The Court resumes its session pursuant to adjournment 
Mr. Justice Adkins presiding. 

******* 

The Statement of Evidence heretofore submitted in this 
case was this 28th day of April, 1932, signed and made of 
record, nunc pro tunc. 

JENNINGS BAILEY, 

Justice. 


54 Designation of Record. 

Filed February 11, 1932. 

♦ ###«=# # 

Now come New Jersey Fidelity & Plate Glass Insur¬ 
ance Company, a corporation, and F. Harold Deland, de¬ 
fendants herein, by their attorneys, and designate the parts 
of the record, to be included in the transcript of record on 
appeal, said parts being considered sufficient for a deter¬ 
mination of the questions raised on appeal, namely: 

1. Caption. 

2. Bill of complaint, including “ Exhibit A”. 

3. Lien undertaking filed in Mechanic’s Lien No. 11718 
and transferred to Equity No. 50384 on November 27, 1929. 

4. Answer of defendant No. 8 (George H. Price Com¬ 
pany, a corporation). 

5. Answer of defendant No. 2 (F. Harold Deland). 

6. Separate and joint answers of defendants Nos. 4, 5, 
6 and 7 (H. L. Rust, George Calvert Bowie, Pearl D. Clif¬ 
ford, H. L. Rust Company, a corporation). 

7. Separate and amended answer of defendant No. 3 
(New Jersey Fidelity & Plate Glass Insurance Company, 
a corporation). 
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8. Petition of trustees to sell real estate. 

9. Answer of plaintiff to petition to sell. 

10. Answer of defendant No. 2 (F. Harold Deland) to 
petition to sell. 

55 11. Order authorizing trustees undei^ deed of trust 
to sell. 

12. Memorandum of Court (Bailey, J.). 

13. Findings of fact and conclusions of laW. 

14. Final decree and notation of appeal ydth order of 
Court fixing amount of supersedeas bond. 

15. Memorandum of filing of supersedeas bond. 

16. Assignments of error. 

17. Statement of evidence. 

18. This designation of record. 

JOHN E. LASKEY, 

LEONARD J. GANSE, 

ROBERT C. HANDl^ERK, 
Attorneys for New Jersey\ Fidelity & 
Plate Glass Insurance Company and 
F. Harold Deland , Defendants . 

i 

Service of copy of the foregoing designation of record 
is hereby acknowledged this 11th day of February, 1932. 

FRANK R. LONG, 

C. 

C. CHESTER CAYWOOD, 
DANIEL PARTRIDGE, III, 

c - .. i 

Attorneys for William A. Wagnlpr, Plaintiff. 

56 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify i the foregoing 
pages numbered from 1 to 55, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which ik made part of 
this transcript, in cause No. 50384 in Equity , wherein Wil¬ 
liam A. Wagner is Plaintiff and William H. Gaskill et al. 
are Defendants, as the same remains upon Ifhe files and of 
record in said Court. 
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In testimony whereof I hereunto subscribe my name and 
,affix the seal of said Court, at the City of Washington, in 
said District, this 4th day of May, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK CUNNINGHAM, 

Clerk. 

By CHAS. B. COFLIN, 

Assistant Clerk. 

57 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. No. 50384. 

William A. Wagner, Plaintiff, 

v. 

William H. Gaskill et al., Defendants. 
Statement of Evidence. 

At the hearing of the above-entitled cause on Monday, 
October 26, 1931, before Mr. Justice Bailey, the following 
proceedings were had, evidence offered and given, rulings 
made by the Court, and exceptions taken by the defendants 
and noted by the Court. 

Thereupon, to maintain the issues on his part joined, 
plaintiff offered in evidence, produced by witness Ira A. 
Jones, in response to a subpoena duces tecum , certain 
recorded deeds from the Office of the Recorder of Deeds of 
the District of Columbia, which deeds show the following 
conveyances: 

Bargain and Sale. 

Lot 5, Square 2756. Recorded December 6, 1927, 11:49 
A. M., Liber 6032, Folio 43, Inst. #71. 

Edson W. Briggs Company 
to 

William Howard Gaskill. 

Dated November 15, 1927. Signed November 29, 1927. 
Acknowledged November 29, 1927. Consideration: $10 and 
other valuable etc. 
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Trust. 

Lot 5, Square 2756. Recorded December 6, 1927, 11:50 
A. M., Liber 6032, Folio 45, Inst. #72. 

William Howard Gaskill and Nellie Trader Gaskill, His 

Wife, | 

58 to 

Harry L. Rust and George Calvert Bowie, Trustees. 

Dated December 2, 1927. Signed December 2, 1927. Ac¬ 
knowledged December 2,1927. 

To secure Pearl D. Clifford $22,500.00. j 

i 

Trust. 

| 

Lot 5, Square 2756. Recorded December 1927, 11:54 
A. M., Liber 6032, Folio 47, Inst. ^73. 

William Howard Gaskill and Nellie Trade! Gaskill, His 

Wife, | 

to 

H. Wade Seaford and Robert P. Seaforcl, Trustees. 

Dated November 15, 1927. Signed Novejnber 15, 1927. 
Acknowledged December 2,1927. 

To secure Edson W. Briggs Company $10,^34.00. 


Bargain and Sale. 


Lot 5, Square 2756. Recorded May 8,1928, 9:45 A. M., Liber 

6149, Folio 163, Inst. #21. 

William Howard Gaskill and Nellie Trader Gaskill, His 

Wife, 

to ! 

i 

F. Harold Deland. j 

Dated May 7,1928. Signed May 7, 1928. | Acknowledged 
May 7, 1928. 

Consideration: $10.00. 

Thereupon, further to maintain the issues on his part 
joined, the plaintiff, William A. Wagner, testified in sub¬ 
stance as follows: 


i 
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That he was a resident of Kensington, Maryland, a plumb¬ 
ing and heating contractor, and performed work on 

59 Lot 5, Square 2756, in the District of Columbia; that 
he had h contract to perform the plumbing and heat¬ 
ing; that the work was furnished on the order of W. H. 
Gaskill; that the heating contract was let first; that it was 
a written contract represented by letter of proposal dated 
February 11,1928, for the heating at a contract price of $1,- 
175.00 accepted by W. H. Gaskill on February 29,1928; that 
on February 23,1928, an extra for the installation of a heat¬ 
ing riser to the attic was proposed by plaintiff by letter for 
the sum of $42.00 and accepted by Gaskill on February 29, 
1928; that plaintiff furnished the materials under these heat¬ 
ing contracts and fully completed the work as per proposals 
submitted; thht he submitted two or three bids on the plumb¬ 
ing work to be done; that a change from Standard Manu¬ 
facturing Co. fixtures to Crane Company fixtures was pro¬ 
posed by Gaskill and it affected the price; that ultimately, 
after several conferences with Gaskill, and after conversa¬ 
tion with Gaskill in Gaskill’s tool shed on March 6, 1928, 
Gaskill accepted plaintiff’s oral proposal to do the plumb¬ 
ing work for $1,825.00; that plaintiff furnished the labor and 
material and fully completed the work under this proposal. 
(A work sheet was thereupon introduced in evidence by 
plaintiff as an exhibit corroborating his testimony as to 
there being an oral contract to perform the plumbing work 
for $1,825.00). Plaintiff further testified that the total 
amount due under the contracts was $3,042.00; that he re¬ 
ceived a payment of $750.00 from Gaskill on May 7, 1928, 
leaving a balance of $2,292.00; that he finished and fully 
completed the plumbing and heating work on August 28, 
1928; that he does not know when the building was fully 
and finally completed. 

Counsel fdr plaintiff Wagner thereupon introduced in evi¬ 
dence by stipulation of counsel for the respective parties, 
as a true copy of the notice of lien filed in the Clerk’s 

60 Office of the Supreme Court of the District of Co¬ 
lumbia, on behalf of plaintiff, a notice of intention to 

hold a mechanic’s lien, attached to plaintiff’s bill of com¬ 
plaint as “Exhibit A”. 

Thereupon, further to maintain the issues on his part 
joined, the plaintiff offered as a witness G. D. Dowling 
(Downs), who testified in substance as follows: 
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That he is employed in the office the Building Inspector 
of the District of Columbia. The witness produced, in re¬ 
sponse to a subpoena duces tecum , certain papers from that 
office. j 

Witness further testified that the application for a per¬ 
mit to build at No. 1731 North Portal Drivd was filed in 
the plumbing office of the Office of the Inspector of Build¬ 
ings of the District, where all applications go first, on No¬ 
vember 21, 1927; that the building permit for that work 
issued on December 12, 1927; that it was th^ only permit 
issued on that building according to the rejcords of the 
Building Inspector’s Office. j 

Thereupon, further to maintain the issue^ on his part 
joined, the plaintiff offered as a witness Herbert Bogert, 
who testified in substance as follows: 

That he is an Assistant Building Inspector! in the Office 
of the Building Inspector of the District of Cjolumbia, and 
was employed as such Assistant Building Inspector in No¬ 
vember 1927; that in that month he was in j;he neighbor¬ 
hood of 1731 North Portal Drive; that on or abbut December 
1, 1927, he stopped a building operation on Lot 5 Square 
2756 because no permit for such work had issued; that at 
the time he stopped the work, to the best of his recollection, 
the basement walls were up about 60% or a little more; that 
that was about December 1. 

61 Thereupon, further to maintain the 'issues on his 
part joined, the plaintiff offered as a ivitness W. J. 
Gibson, who testified in substance as follows:! 

That he knew W. H. Gaskill; that he, witness, was a con¬ 
tractor in 1927; that he was associated with Jbhn Feldman; 
that they were general contractors; that prior to Decem¬ 
ber 1, 1927, he had a conversation with Gaskill about a 
building operation on Lot 5 Square 2756; thatf he could not 
tell when a contract was entered into by him with Gaskill; 
that they started work on Thanksgiving Da^, 1927; that 
on that day he and Gaskill laid off the grades and the points 
for the excavation; that Mr. Feldman actively assisted in 
the work. 

The witness thereupon identified a book purporting to be 
a time-book in the handwriting of Mr. Feldman showing 

7—5684a 
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the time worked by laborers for the week ending December 
10, 1927; witness stated that the men who worked on the 

job were: Abe Earl, Mike Graff, Howard Ludgate, - 

Smith, John E Busch. The witness further testified as 
follows: 

“Q. When did you actually begin the excavating on the 
job? A. Not over two days from the time I laid the job 
off, working every day after I started.” 

The witness further testified that he and Feldman did the 
concrete work besides the excavating; that there was a con¬ 
crete foundation up to the first floor joists; that an in¬ 
spector came up and stopped the work because no building 
permit had been issued; that it took about two hours to 
straighten out the trouble with the District Building; that 
he was not sure whether the work was stopped because 
there was no building permit or because of unauthorized 
use of the fire hydrants; that they were using water 
62 from the fire hydrants; that he knew nothing of a 
building permit having been issued; that the usual 
course is that plans are approved and the permit issued 
before the work is done. 

Thereupon, further to maintain the issues on his part 
joined, the plaintiff offered as a witness Joseph Sullivan, 
who testified in substance as follows: 

That he has been in the contracting business for 32 or 
33 years; that in the month of December, 1927, he entered 
into a contract with Mr. Gaskill to do some carpenter work; 
that when he came on the job about December 14,15 or 16, 
he found a hole dug in the ground all w’rong, and an at¬ 
tempt made to put in something supposed to be forms to be 
used to pour the concrete walls for the cellar foundations; 
that the moment he got hold of the drawings he knew it was 
all wrong; that the work was absolutely deplorable. Time 
sheets exhibited to and identified by the witness as showing 
that he went on the job on December 15, 1927. Witness 
testified further that when he went on the job work was 
being done with scoops and picks and shovels; that with a 
steam shovel the work would have been done in a week, but 
he saw no steam shovel. 
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Plaintiff thereupon introduced in evidence a lien under¬ 
taking in the usual form, filed in this caus^, executed by 
defendant F. Harold Deland, as owner, and defendant New 
Jersey Fidelity & Plate Glass Insurance Company, as surety, 
releasing said notice of lien filed on behalf of plaintiff. 

It further appeared that upon a petition for authority to 
sell real estate, filed in this cause by defendants Harry L. 
Rust and George Calvert Bowie, Trustees, c|n the twenty- 
ninth day of December, 1930, and the answers of plaintiff 
Wagner and defendant F. Harold Deland thereto, this 
Court on the seventh day of January, 1931, entered 
63 its order authorizing said Trustees u^ider the deed 
of trust to sell said premises, which said order was 
consented to by counsel for the plaintiff herein; that there¬ 
after, and acting under the authority of saicj. order of this 
Court, defendants Harry L. Rust and George Calvert 
Bowie, Trustees, sold and conveyed said premises under 
the terms and provisions of said deed of tjust to one G. 
Edward Altemus, for a consideration of $22,500.00, by deed 
dated, signed and acknowledged on Januaryj 23, 1931, and 
recorded January 24,1931, as Instrument No.! 2576, in Liber 
6523, folio 77, of the Records of the Office of the Recorder 
of Deeds for the District of Columbia. 

Thereupon, the plaintiff having rested its case, counsel 
for defendants F. Harold Deland, New Jersey Fidelity & 
Plate Glass Insurance Company, H. L. Rust and George 
Calvert Bowie, Trustees, Pearl D. Clifford, H, L. Rust Com¬ 
pany and George H. Price Company, move4 the Court to 
dismiss the plaintiff’s suit, and to enter a djecree in favor 
of said defendants, assigning as grounds of said motion: 

1. That the allegations and theory of plaintiff’s bill of 
complaint, the issues made by the answeri thereto, and 
the evidence adduced in support thereof, do not disclose any 
right of relief herein. 

2. That plaintiff had not a valid and Subsisting lien 
against the property involved herein or the lien undertaking 
executed by F. Harold Deland, owner, and New Jersey 
Fidelity & Plate Glass Insurance Company, Surety, to pro¬ 
cure the release thereof. 

3. That plaintiff’s lien is subject and subordinate to the 
deeds of trust executed by William H. Gaskijd and his wife 
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to secure the sums of $22,500.00 and $10,634.00 re- 

64 spectively; and the property against which plain¬ 
tiff’s notice of lien had been filed having been sold 

under the deed of trust executed to secure the sum of $22,- 
500.00, the lien of plaintiff was thereby lost. 

4. That the status of plaintiff changed from that of gen¬ 
eral contractor to that of sub-contractor upon sale of said 
property by defendant William H. Gaskill to defendant F. 
Harold Deland. 

5. That plaintiff stood in the relation of sub-contractor 
with defendant F. Harold Deland, owner, for the purposes 
of perfection and enforcement of a mechanic’s lien. 

6. That the interest of defendant F. Harold Deland in 
said property was not subject to a mechanic’s lien in favor 
of plaintiff because of the absence of proof of any contract 
between defendant F. Harold Deland and plaintiff. 

7. That the interest of defendant F. Harold Deland in said 
property was not subject to a mechanic’s lien in favor of 
plaintiff because of the absence of proof that any sum w^as 
due or to become due to plaintiff from said defendant. 

8. That the interest of defendant F. Harold Deland in said 
property was not subject to a mechanic’s lien in favor of 
plaintiff because of the absence of proof of any contract 
existing between defendants F. Harold Deland and Wil¬ 
liam H. Gaskill. 

9. That the interest of defendant F. Harold Deland in 
said property was not subject to a mechanic’s lien in favor 
of plaintiff because of the absence of proof that any sum 
was due or to become due to defendant William H. Gaskill 
from defendant F. Harold Deland. 

10. That plaintiff failed to establish a valid mechanic’s 
lien against the interest defendant F. Harold Deland had 
in said property because he did not serve a copy of the notice 
of lien on said defendant or his agent or post the same on 
the premises. 

11. That plaintiff does not have a valid lien enforce- 

65 able against the lien undertaking filed by defendant 
F. Harold Deland, owner, and defendant New Jersey 

Fidelity & Plate Glass Insurance Company, surety, for the 
release thereof, since said lien could not be enforced against 
the property because of failure to comply with the terms 
of the mechanic’s lien statute. 

12. That plaintiff cannot enforce his lien against the lien 
undertaking filed by defendant F. Harold Deland, owner, 
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and defendant New Jersey Fidelity & Plate Glass Insurance 
Company, surety, for the release of plaintiff’d notice of lien, 
because said property, released by said uncfertaking, was 
sold under a deed of trust superior to the titl£ of defendant 
F. Harold Deland therein, and the lien of plaintiff was also 
subject thereto. 

Thereupon, upon consideration of the bill and answers 
thereto, the evidence adduced on behalf of th^ plaintiff, said 
motion to dismiss of defendants F. Harold! Deland, New 
Jersey Fidelity & Plate Glass Insurance Cdmpany, H. L. 
Rust and George Calvert Bowie, Trustees, Pehrl D. Clifford, 
H. L. Rust Company and George H. Price Company, made 
at the close of plaintiff’s case, and after argument in sup¬ 
port thereof, said motion to dismiss was overruled by the 
Court, to which ruling of the Court the defendants duly 
excepted. Whereupon the Court entered its decree herein 
in favor of plaintiff William A. Wagner against defend¬ 
ants F. Harold Deland and New Jersev Fidelitv & Plate 

■/ v 

Glass Insurance Company. 

Be it further remembered that the foregoing contains the 
substance of all the evidence given on the hearing of this 
cause, and each of the exceptions stated to h£,ve been taken 
by counsel for the defendants were so taken land were duly 
allowed and noted by the Court, and in oifder that each 
and every thereof may be preserved and rtiade of record 
this statement of evidence is duly stated, j approved and 
signed, and ordered to be made of record in the above- 
66 entitled cause this 28th day of April, 1932. 

By the Court: 

JENNINGS B'AILEY, 

! Justice. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 5684. F. Harold Deland and New Jersey Fidelity and 
Plate Glass Insurance Company, Inc., a corporation, appel¬ 
lants, vs. William A. Wagner. Court of Appeals, District 
of Columbia. Filed May 10,1932. Henry W.i Hodges, Clerk. 
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Court of Appeals of tfje ©(strict of Columbia 

October Term, 1932. 
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No. 5684. 

.. 

I 

F. Harold Deland and New Jersey Fidelity and 
Plate Glass Insurance Company, Inc., a Corpora¬ 
tion, Appellants, 

vs. 

William A. Wagner. j 

BRIEF ON BEHALF OF APPELLANTS. 

_ 

STATEMENT OF THE CASE. 

This case comes before this Court on appeal from 
a decree (R. 40), entered by the Supreme Court of 
the District of Columbia in favor of appellee William 
A. Wagner, plaintiff below, against appellants F. 
Harold Deland and New Jersey Fidelity and Plate 
Glass Insurance Company, Inc., two of the I several 
defendants below. The parties will be 
hereinafter as they appeared in the trial 

The proceedings arose on Wagner’s bill bf com¬ 
plaint brought to enforce a notice of mechanic’s lien 
theretofore filed by him and the answers of borne of 
the defendants thereto (R. 2-10, 12-25). The decree 


designated 

court. 
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in favor of plaintiff was entered after motion, made 
by these defendants at the close of plaintiff’s evidence, 
to dismiss his suit and to enter a decree in their favor. 

It appears from the plaintiff’s evidence that between 
November 21, 1927, and December 6, 1927, and prior 
to conveyance of title in the property to him , William 
H. Gaskill filed application for certain permits, and 
certain work was performed on Lot 5, Square 2756 
under contracts of Gaskill’s for the erection of a 
dwelling thereon (R. 36-37, 49-50). Title to said lot 
was first conveyed to Gaskill by one Edson W. Briggs 
Company by deed of bargain and sale recorded De¬ 
cember 6, 1927, as Instrument No. 71 (R. 36, 46). 
Simultaneously therewith, and as instruments imme¬ 
diately following, two deeds of trust of said lot were 
recorded, the first being a deed of trust executed by 
Gaskill and his wife to defendants Harry L. Rust and 
George Calvert Bowie, Trustees, recorded December 
6, 1927, as Instrument No. 72, to secure defendant 
Pearl D. Clifford the sum of $22,500.00 for money 
loaned (R. 36, 47); the second deed of trust was ex¬ 
ecuted by Gaskill and his wife to H. Wade Seaford 
and Robert P. Seaford, Trustees, recorded December 
6, 1927, as Instrument No. 73, to secure said Edson 
W. Briggs Company the sum of $10,634.00, balance of 
the purchase price of said lot conveyed by it to Gas¬ 
kill (R. 36, 47). 

Afterwards, on February 29, 1928, plaintiff Wagner 
entered into a written contract with Gaskill for the 
heating work necessary in the erection of the dwelling 
on said lot for the contract price of $1,217.00 (R. 37, 
48). On March 7, 1928, Wagner contracted orally 
with Gaskill to perform the plumbing work thereon 
for the contract price of $1,825.00 (R. 37, 48). Plain- 
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tiff performed the heating and plumbing work and 
completed it on August 28, 1928 (R. 37, 48). | Gaskill 
paid only $750.00 (May 7, 1928), of the tota} sum of 
$3,042.00 due Wagner under these contracts^ leaving 
a balance of $2,292.00 owing by Gaskill (R. 37, 48). 

During the construction of the house on the lot, 
Gaskill and his wife conveyed the property in fee 
simple, subject to the two trusts, to defendant F. 
Harold Deland by deed of bargain and sale irecorded 
May 8, 1928 (E. 37, 47). 

The dwelling being completed and the balance of 
$2,292.00 due plaintiff by Gaskill for the plumbing 
and heating work unpaid, plaintiff filed his notice of 
lien on October 22, 1928, against the interest of Gas¬ 
kill, defendant F. Harold Deland and defendant 

' 9 j 

George H. Price Company, Inc., a corporation, in said 
lot and improvements, for the sum of $2,29^.00, with 
interest from August 31, 1928, “being amount due to 
me for labor and materials (heating and plumbing) 
furnished for the construction (repair) of s^id build¬ 
ing under and by virtue of a contract with W\. H. Gas¬ 
kill” (R. 10, 37, 48). ! 

On October 19, 1929 (R. 2, 38) plaintiff fileb. his bill 
to enforce his notice of lien, naming as parties de¬ 
fendant all other lienors, and William H. Gaskill, F. 
Harold Deland, New Jersey Fidelity and Plhte Glass 
Insurance Company, Inc., H. L. Rust and Gebrge Cal¬ 
vert Bowie, Trustees, Pearl D. Clifford, aJid H. L. 
Rust Company, Inc., a corporation (R. 2-3). j The bill 
of complaint is long and involved, but it was! patently 
drawn upon the theory that the lien of plaintiff was 
prior in right and effect to the deeds of trust) executed 
by Gaskill and his wife (recorded simultaneously with 
and as immediately following instrument^ to the 
conveyance of title to him), because work was per- 
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formed on the property by other persons prior to 
Gaskill’s taking title and the recording of the trusts. 

On November 4, 1929, after the filing of the bill to 
enforce plaintiffs lien, F. Harold Deland, as owners, 
and New Jersey Fidelity and Plate Glass Insurance 
Company as surety, filed a lien undertaking for re¬ 
lease of the property from plaintiff’s notice of lien as 
provided by Code D. C. 1929, Title 25, Chapter 11, 
Section 368 (D. C. Code 1924, Sec. 1254) (R. 11). An 
order was thereupon entered releasing the property 
from the operation thereof (R. 12). On November 
27, 1929, the lien undertaking was transferred to this 
cause (R. 38). 

Defendants F. Harold Deland (R. 17-21), New 
Jersey Fidelity and Plate Glass Insurance Company 
(R. 29-34), and H. L. Rust, George Calvert Bowie, 
Pearl D. Clifford and H. L. Rust Company (R. 12-17), 
filed separate answers to the bill denying all material 
allegations as to their liability, and expressly chal¬ 
lenged the theory of plaintiff's hill that his notice of 
lien was prior in right and effect to the deeds of trust . 

On December 29, 1930, pending trial of the suit, de¬ 
fendants Harry L. Rust and George Calvert Bowie, 
Trustees, petitioned in the cause for an order authoriz¬ 
ing them to sell the property under their trust because 
of default in the payment of the principal, then over¬ 
due, interest, and taxes (R. 25-26). Plaintiff Wagner 
filed an answer opposing the sale on the ground that 
his lien was “ prior and preferred in law and in equity 
to said deed of trust” because “said deed of trust was 
recorded subsequent to the commencement of work 
upon the building erected on the property conveyed 
thereby” (R. 26-27). 

On January 7, 1931, the court entered its order 
authorizing sale of the property in accordance with 
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the terms of said first deed of trust, which\ order for 
sale was consented to by counsel for plaintiff (R. 29). 
The property was thereafter sold under sajd trust to 
one G. Edward Altemus for $22,500.00, and conveyed 
to him by defendants Harry L. Rust and George Cal¬ 
vert Bowie, Trustees, by deed recorded January 24, 
1931 (R. 38, 51). 

Plaintiff rested his case upon proof of the facts 
stated above, whereupon defendants F. Harold Deland, 
New Jersey Fidelity and Plate Glass Insurance Com¬ 
pany, H. L. Rust and George Calvert Bowie, Trustees, 
Pearl D. Clifford, H. L. Rust Company a^d George 
H. Price Company moved the Court to dismiss plain¬ 
tiff’s suit, and to enter a decree in their favor. Numer¬ 
ous grounds were assigned therefor. (R. 51-53). The 
trial court overruled their motion and entered a per¬ 
sonal decree in favor of plaintiff Wagner hgainst de¬ 
fendants F. Harold Deland and New Jersey Fidelity 
and Plate Glass Insurance Company for \he sum of 
$2,292.00 with interest and costs (R. 40-41,j 53). This 
appeal is taken from that decree. 

ASSIGNMENTS OF ERROR. 

Now come New Jersey Fidelity & Plat<p Glass In¬ 
surance Company, a corporation, and F. Harold De¬ 
land, defendants herein, by their attorneys, and as¬ 
sign as error: 

1. The Court erred in refusing to dismiss the plain¬ 
tiff’s suit herein. 

2. The Court erred in overruling defendant’s 
motion to dismiss the plaintiff’s suit herein on the 
ground that the allegations and theory of plaintiff’s 
bill of complaint, the issues made by t)ie answers 
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thereto, and the evidence adduced in support thereof 
do not disclose any right of relief herein. 

3. The Court erred in granting plaintiff relief at 
variance with the theory of plaintiff’s case. 

4. The Court erred in holding that plaintiff had a 
valid lien against the property involved herein. 

5. The Court erred in holding that plaintiff had a 
a valid lien against the property involved herein en¬ 
forceable against the lien undertaking filed by de¬ 
fendants F. Harold Deland, owner, and New Jersey 
Fidelity & Plate Glass Insurance Company, surety, to 
release plaintiff’s notice of lien. 

6. The Court erred in holding that plaintiff stands 
in the relation of general contractor with defendant F. 
Harold Deland, owner, for the purposes of perfec¬ 
tion and enforcement of a mechanic’s lien. 

7. The Court erred in refusing to hold that plain¬ 
tiff stands in the relation of sub-contractor with de¬ 
fendant F. Harold Deland, owner, for the purposes of 
perfection and enforcement of a mechanic’s lien. 

8. The! Court erred in refusing to hold that the 
status of plaintiff changed from that of general con¬ 
tractor to that of subcontractor upon sale of said prop¬ 
erty by defendant William H. Gaskill to defendant F. 
Harold Deland. 

9. The Court erred in holding that the interest of 
defendant F. Harold Deland in said property was sub¬ 
ject to a mechanic’s lien in favor of plaintiff in the ab¬ 
sence of proof of any contract between defendant F. 
Harold Deland and plaintiff. 

10. The Court erred in holding that the interest of 
defendant F. Harold Deland in said property is sub¬ 
ject to a mechanic’s lien in favor of plaintiff in the 
absence of proof of any contract between defendants 
F. Harold Deland and William H. Gaskill. 
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11. The Court erred in holding that th^ interest of 
defendant F. Harold Deland in said property was sub¬ 
ject to a mechanic’s lien in favor of plaintiff in the 
absence of proof that any sum was due o^ to become 
due to defendant William H. Gaskill froijn defendant 
F. Harold Deland. 

12. The Court erred in holding that the interest 
of defendant F. Harold Deland in said property was 
subject to a mechanic’s lien in favor of plaintiff in 
the absence of proof that any sum was die or to be¬ 
come due to plaintiff from said defendant^ 

13. The Court erred in holding that plaintiff could 
establish a valid mechanic’s lien against the interest 
of defendant F. Harold Deland in said property with¬ 
out serving a copy of the notice of lien on said de¬ 
fendant or his agent or posting the s^me on the 
premises. 

14. The Court erred in holding that plaintiff has 
a valid lien enforceable against the lien undertaking 
filed by defendant F. Harold Deland, owner, and de¬ 
fendant New Jersey Fidelity & Plate Glasjs Insurance 
Company, surety, for the release therecjf, although 
said lien of plaintiff could not be enforced against 
the property. 

15. The Court erred in holding that tl|e giving of 
a lien undertaking by defendant F. Harpld Deland, 
owner, and defendant New Jersey Fidelity & Plate 
Glass Insurance Company, surety, for th<p release of 
plaintiff’s notice of lien, insures payment thereof, al¬ 
though said notice of lien was not enforceable against 
the property which was sold under a deed of trust 
superior thereto. 

16. The Court erred in holding that plaintiff’s lien 
is enforceable against the lien undertaking filed by 
defendant F. Harold Deland, owner, and) defendant, 
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New Jersey Fidelity & Plate Glass Insurance Com¬ 
pany, surety, for the release of plaintiff’s notice of 
lien, where said property, released by said under¬ 
taking, was sold under a deed of trust superior to the 
title of defendant F. Harold Deland therein, and the 
lien of plaintiff is also subject thereto. 

17. The Court erred in entering its decree in favor 
of plaintiff against defendants F. Harold Deland and 
New’ Jersey Fidelity & Plate Glass Insurance Com¬ 
pany. 

18. The Court erred in other respects apparent of 
record. 


QUESTIONS OF LAW PRESENTED. 

1. May the court grant plaintiff relief at variance 
with the theory of his bill, the issues made by the 
answers thereto, and the proof adduced in support 
thereof ? 

2. Can 1 plaintiff perfect a valid lien against the 
interest of a subsequent purchaser of the property 
without complying with the express terms of the me¬ 
chanic’s lien statute? 

3. May a personal decree be rendered against a 
subsequent purchaser of property, in the absence of 
a special promise by him in writing to pay, merely 
because of a lien undertaking to release the property 
from a notice of lien, where no valid lien was vested 
under the terms of the mechanic’s lien law? 

4. May a personal decree be rendered against a 
subsequent purchaser of property, in the absence of 
a special promise by him in writing to pay, where the 
lien and the interest of the purchaser were both sub¬ 
ordinate to a deed of trust, and the property was sold 
upon foreclosure thereunder? 
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ARGUMENT. 

The facts in the instant case are not in dispute and 
the matters here presented involve only questions of 
law. For reasons not pertinent to the present ap¬ 
peal, all other mechanics’ lienors named parties de¬ 
fendant by plaint iff may be ignored. The questions 
concern only the priorities of the conveyances [and in¬ 
cumbrances recorded on the property against which 
plaintiff filed his notice of lien, and the respective 
rights and liabilities of those persons affected thereby. 

Even casual reading of the bill discloses that it is 
drawn upon the theory that plaintiff’s notice of lien 
is superior in right and effect, and enforceable in pref¬ 
erence, to the construction loan and purchase money 
trusts executed by Gaskill and wife and recorded 
simultaneously with the deed conveying title ^o Gas- 
kill in the first instance (R. 2-10). The answers filed 
by defendants Deland, New Jersey Fidelity and Plate 
Glass Insurance Company, H. L. Rust and George 
Calvert Bowie, Trustees, Pearl D. Clifford, H. L. 
Rust Company and George H. Price Company deny 
any priority of plaintiff’s lien (R. 12-24). ij: is ob¬ 
vious that the issues made by the bill and Answers 
were directed solely to such priority. In the proof of 
plaintiff’s case the testimony of his witnesses was di¬ 
rected solely toward establishing the priority of his 
lien (R. 48-50). Plaintiff based his entire ca$e upon 
that theory. Upon motion to dismiss, made by the 
defendants at the close of plaintiff’s case, plaintiff 
conceded, and the trial court held, that the lien was not 
prior in right to the construction loan and pijrchase- 
money trusts, but the court granted the plaintiff relief, 
and entered a personal decree against Deland] owner, 
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and the Insurance Company, surety, appellants herein, 
on the lien undertaking filed to release the property 
from plaintiff’s lien. The relief was granted upon a 
theory of law erroneous in its application to the in¬ 
stant case and wholly at variance with the entire gist 
of plaintff’s case. 

L 

The construction loan and purchase money trusts 
are prior in right and effect to plaintiff’s notice 
of lien. 

The several conveyances affecting title to Lot 5, 
Square 2756 during the period of construction of the 
dwelling are set out on the face of the bill of com¬ 
plaint (R. 3-4) and are supported by the evidence ad¬ 
duced in that respect (R. 36-37, 46-47). It is uncon¬ 
tradicted that title was first conveyed to William H. 
Gaskill by deed recorded December 6, 1927, and that 
the construction loan and purchase money trusts were 
recorded simultaneously therewith and as immediately 
successive instruments. Plaintiff’s bill and proof 
sought to predicate the priority of his lien to these 
trusts because of work done on the property by other 
persons before Gaskill acquired title thereto. It was 
conceded by plaintiff upon argument of the motion 
made by the defendants to dismiss his suit, and so 
held by the court below, that these trusts were prior in 
right and effect to his notice of lien. 

Deming v. Wardman Construction Co ., Inc,, 59 
App. D. C., 254, 39 F. (2d) 504. 

The Court, however, granted plaintiff relief at vari¬ 
ance with the theory of his bill and the proof offered 
in support thereof. The first question to be discussed 
herein arises thereby. 
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II. 

May the trial court grant plaintiff relief at variance 
with the theory of his bill, the issues made by the 
answers thereto, and the proof adduced in support 
thereof ? 

The theory of plaintiffs bill of complaint, and of 
his proof, is that the notice of lien is superior jn right 
and effect to the two deeds of trust recorded simul¬ 
taneously with the conveyance of title to Gaski^l. The 
bill repeatedly asserts superiority of the lieh (R. 4, 
5, 8, 9). The answers of defendants vigorously deny 
its superiority (R. 12-24). It is to be noted [that no 
amendment of the bill has been sought by plaintiff, 
nor has any amendment of the bill been made [to have 
its averments accord with the theory of laV upon 
which a personal decree has been entered against de¬ 
fendants Deland and New Jersey Fidelity anti Plate 
Glass Insurance Company herein. To the contrary, 
the testimony of every witness for plaintiff excepting 
plaintiff himself has been directed solely toward estab¬ 
lishing priority of plaintiff’s lien to the deeds of trust 
(R. 46-47, 49-50). It was only upon argument of de¬ 
fendant’s motion to dismiss, and the ruling by the 
trial justice that said lien was subordinate to tfye deeds 
of trust, that recovery was argued and sought] upon a 
theory of law theretofore not involved in th^ cause. 

It is submitted that a trial court may not enter a 
decree based on a different theory from that made by 
the bill and answers, and on other grounds Assumed 
to be disclosed by the proofs. j 

In Mcllhenmy’s Son v. New Iberia Extract of Tab¬ 
asco Pepper Company, Limited , 30 App. D. C. 337, 
339, this Court said: 
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“As was said by Mr. Justice Story in Harrison 
v. Nixon, 9 Pet. 503, 9 L. ed. 208: ‘Every bill 
must contain in itself sufficient matters of fact, 
per se, to maintain the case of the plaintiff; so 
that the same may be put in issue by the answer 
and established by the proofs. The proofs must 
be according to the allegations of the parties; and 
if the proofs go to matters not within the allega¬ 
tions the court cannot judicially act upon them 
as a, ground for its decision, for the pleadings do 
not put them in contestation. The allegata and 
probata must reciprocally meet and conform to 
each other/ ” 

Nor could the court below enter its decree under 
the prayer for general relief. This Court has ex¬ 
pressly held that such prayer is in aid of the specific 
grounds enumerated, and is limited to the objects of 
the bill. 

Shaw v. Lane, 47 App. D. C. 170. 

Johnson v. Voudrie, 233 Ill. App. 572, was a case 
wherein Johnson had brought his bill in the trial court 
to foreclose a mortgage, the bill alleging that defend¬ 
ants Voudrie and his wife had executed a note secured 
by the mortgage sought to be foreclosed and delivered 
the same to one Renshaw under whom plaintiff claimed 
as holder for value. The Voudries answered the bill, 
denying execution of the note and mortgage, and 
charging that the same were forgeries. Upon the 
hearing had before a Master it was found that the 
Voudries did not sign the note and mortgage and that 
the signatures thereto were forgeries. A decree of 
foreclosure was recommended by the Master, however, 
upon the ground that, while the Voudries may not 
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have signed the note and mortgage, they h^d acknowl¬ 
edged the mortgage and received the benefits thereof, 
and that, plaintiff being a bona fide holdei* for value, 
defendants were estopped to deny the exechtion of the 
instruments. The decree recommended {was denied 
by the trial court on exceptions taken by (the defend¬ 
ants, and a decree was entered dismissing the plain¬ 
tiff’s bill. In affirming the ruling of the lower court, 
the appellate court said: j 

“A complainant must recover on the case made 
by his bill. He is not permitted tb state one 
case in the bill and make out a different one in 
the proofs. The allegations and the;proof must 
correspond (citing cases). 

“The law further is that a ‘decree cannot give 
relief that facts disclosed by the evidence would 
warrant where there are no avermentjs in the bill 
to which the evidence can apply, and that if the 
evidence disproves the case made by the bill the 
complainant cannot be given a decree upon 
other grounds disclosed by the proofunless the 
court permit the complainant to amfend his bill 
so as to present the case disclosed by tthe evidence. 
Lang v. Metzger, 206 HI. 475-488.’ ^o the same 
effect is Schmitt v. Weber, 239 HI. 377-388.” 

In Kellogg v. Kellogg, 111 So. 637, 63^, (Florida), 
the court said: 

“This court is committed to the dbctrine that, 
although complainant may make out by proof a 
case which entitles him to relief, yet he can have 
no decree unless the allegations of jthe bill are 
adapted to the case proved, for the court pro¬ 
nounces its decree secundum allegata et probata . 
If a party intends to rely upon matter constitut- 
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ing a ground for relief in equity, it ought to be 
set up in the bill; and, if not so set up, though it 
appears by the evidence in the record to have 
been proven, it should not be considered at the 
hearing. See St. Andrews Bay Land Co. v. 
Campbell, 5 Fla. 560; Thornton v. Eppes, 6 Fla. 
546; Anderson v. Northrop, 30 Fla. 612, 6 So. 318; 
Goulding Fertilizer Co. v. Johnson, 65 Fla. 195, 
61 So. 441; 3 Encyc. Plead. & Prac. 357.’ ’ 

In the case of Shields, et al. v. Barrow, 17 How. 136, 
144, the Supreme Court said: 

“A bill may be originally framed with a double 
aspect, or may be so amended as to be of that 
character. But the alternative case stated, must 
be the foundation for precisely the same relief; 
and it would produce inextricable confusion if 
the plaintiff were allowed to do what was at¬ 
tempted here. Story’s Eq. Pl. 212, 213; Wel- 
ford’s Eq. PI. 88; Edwards v. Edwards, Jacob, 
335. 

1 ‘Nor is a complainant at liberty to abandon 
the entire case made by his bill, and make a new 
and different case by vray of amendment. We ap¬ 
prehend that the true rule on this subject is laid 
down by the vice-chancellor, in Yerplanck v. The 
Mercantile Ins. Co., 1 Edward’s Ch. R. 46. Under 
the privilege of amending, a party is not to be 
permitted to make a new bill. Amendments can 
only be allowed wdien the bill is found defective 
in proper parties, in its prayer for relief, or in 
the omission or mistake of some fact or circum¬ 
stance connected with the substance of the case, 
but ndt forming the substance itself, or for 
putting in issue new matter to meet allegations in 
the answer. See also the authorities there refered 
to, and Story’s Eq. PI. 884. 
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“We think sound reasons can be given for not 
allowing the rules for the practice of the circuit 
courts respecting amendments, to be extended 
beyond this; though doubtless much liberality 
should be shown in acting within it, taking care 
always to protect the rights of the opposite party. 
See Mavor v . Dry, 2 Sim. & Stu. 113.” j 

I 

In the case at bar, and adversely to the whole theory 
of plaintiff’s case, the lower court ruled that the|notice 
of lien was subordinate to the deeds of tru^t. It 
nevertheless entered its personal decree upon a theory 
not even suggested in the bill and answers ajgainst 
Deland, owner, principal on the lien undertaking given 
for release of the property, and the Insurance Com¬ 
pany, surety, as insurers for the payment of said lien. 


m. 


Can plaintiff perfect a valid lien against the interest of 
a subsequent purchaser of the property Without 
complying with the express terms of the mechanic’s 
lien statute? 


The facts in this case show that conveyance pf title 
to Gaskill and the construction and purchase jmoney 
trusts were recorded simultaneously on December 6, 

1927. Thereafter, under contract with Gaskill (and 
it is nowhere even suggested that plaintiff had any 
contract or understanding of any sort whatever with 
defendant Deland), plaintiff Wagner performed work 
on the property during the period from February 29, 

1928, (heating contract), and March 7, 1928 (plumb¬ 
ing contract), to August 28, 1928. During the pourse 
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of this work, and on May 8, 1928, Gaskill conveyed 
title in the property to defendant Deland. On October 
22, 1928, more than five months after conveyance of 
title to Deland, plaintiff filed his notice of lien. There¬ 
after, on October 19, 1929, and just before expiration 
of the one-year period limited by the statute for en¬ 
forcing the lien, plaintiff filed his bill of complaint 
herein to perfect his lien. It was only thereafter, 
and on November 4, 1929, that defendant Deland, as 
owner, and defendant New Jersey Fidelity and Plate 
Glass Insurance Company, as surety, filed their lien 
undertaking to remove the cloud of plaintiff’s lien on 
Deland’s title. On December 29,1930, pending trial of 
the calise, defendants Rust and Bowie, Trustees, pe¬ 
titioned the court below for leave to sell under the 
construction trust for default in payment of the prin¬ 
cipal, interest and taxes. The court by order entered 
January 7, 1931, consented to by counsel for plaintiff, 
authorized the sale. Upon sale under the trust, the 
property brought only enough to pay off that obliga¬ 
tion. The first inquiry may be directed to the priori¬ 
ties of the respective encumbrances and rights. 

A. What are the Respective Priorities? 

The construction loan and purchase money trusts 
are prior in right to the lien of plaintiff. Deming v. 
Wardman Construction Co., Inc. {supra). The next 
question concerns the priorities between plaintiff’s 
notice of lien and defendant Deland’s title. 

• Deland took title by deed recorded May 8, 1928. 
Plaintiff’s notice of lien, for work performed both 
before and after this conveyance, was filed October 
22,1928. Plaintiff had constructive notice of Deland’s 
title by the recording of the deed; that he had actual 
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notice is obvious from the fact that the notice of lien 
names Deland therein (R. 10). It may be conceded for 
the sake of argument that Deland had actuhl notice of 
plaintiff's work on the property and of his inchoate 
right of lien thereon. It would seem, therefore, that 
Deland took title to the property on May 8J 1928, sub¬ 
ject to the construction loan and purchase money 
trusts, and with his interest in the property subject 
to a right of lien in plaintiff to the extent of work per¬ 
formed thereon. Even if it be conceded th^t plaintiff 
had an inchoate right of lien against the property to 
the full amount of his claim, superior to j any right, 
title or interest of Deland therein, but subject, how¬ 
ever, to the construction and purchase mojney trusts, 
nevertheless we must determine whether plaintiff per¬ 
fected a valid lien against the property, particularly 
with respect to the interest of Deland therein. 


B. Has Plaintiff Perfected a Valid Lien as 


Against Deland? 

When plaintiff filed his notice of lien, Deland was 
and had been for more than five months the known 
and actual holder of title to the property.! He was a 
bona fide purchaser for value. While thete are inti¬ 
mations in the bill of complaint to the contrary, which 
intimations are expressly denied in the answers, there 
is not a scintilla of evidence that Deland c(id not take 
as a bona fide purchaser for value. In thej absence of 
any proof, the allegations of the bill must be regarded 
as conclusively disproved by the denials of the 
answers. Albaugh v. Litho-Marble Co., 14 App. D. C. 
113, 120. ! 

The statute specifically prescribes the manner in 
which plaintiff was required to perfect a lien against 
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the interest of Deland, with whom he was in no privity 
of contract. The lien law also expressly denies plain¬ 
tiffs right to a personal decree against Deland and 
his surety. Plaintiff contracted directly and only 
with G-askill for the plumbing and heating work (R. 
5). His notice of lien also so states (R. 10). He 
makes no claim of any contract, understanding or 
agreement with Deland. He was employed by the 
1 * original contractor ’ ’—Gaskill. 

Code D. C. 1929, Title 25, Chapter 11, Sec. 353, 
(Code D. C. 1924, Sec. 1239): 

4 ‘ Subcontractor. —Any person directly em¬ 
ployed by the original contractor, whether as sub¬ 
contractor, material man, or laborer, to furnish 
work or materials for the completion of the work 
contracted for as aforesaid, shall be entitled to 
a similar lien to that of the original contractor 
upon his filing a similar notice with the clerk of 
the supreme court of the District to that above 
mentioned, subject, however, to the conditions set 
forth in the following sections/’ 

Code D. C. 1929, Title 25, Chap. 11, Sec. 354 (Code 
D. C. 1924, Sec. 1240): 

“Conditions. —All such liens in favor of parties 
so employed by the contractor shall be subject to 
the terms and conditions of the original contract 
except such as shall relate to the waiver of liens 
and shall be limited to the amount to become due 
to the original contractor and be satisfied, in whole 
or in part, out of said amount only; and if said 
original contractor, by reason of any breach of 
the contract on his part, shall be entitled to re¬ 
cover less than the amount agreed upon in his 
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contract, the liens of said parties so Employed by 
him shall be enforceable only for said reduced 
amount, and if said original contractor shall be 
entitled to recover nothing said lines (shall not be 
enforceable at all.” 

Sec. 355 (Code D. C. 1924, Sec. 1241) requires: 

“Notice to Owner. —The said subcontractor or 
other person employed by the contractor as afore¬ 
said, besides filing a notice with the clerk of the 
supreme court as aforesaid, shall serve the same 
upon the owner of the property upon which the 
. lien is claimed, by leaving a copy thereof with 
said owner or his agent, if said owner or agent 
be a resident of the District, or if neither can be 
found, by posting the same on the premises; and 
on his failure to do so, or until he £hall do so, 
the said owner may make payments to his con¬ 
tractor according to the terms of his cbntract, and 
to the extent of such payments the lien of the prin¬ 
cipal contractor shall be discharged and the 
amount for which the property shall be charge¬ 
able in favor of the parties so employed by him 
reduced. * ’ 

wdiile Sec. 356 (Code D. C. 1924, Sec. 1242) further pro¬ 
vides : 

! v 

“Owner's Duty. —After notice sljall be filed 
by said party employed under the original con¬ 
tractor and a copy thereof served updn the owner 
or his agents as aforesaid, the owper shall be 
bound to retain out of any subsequefit payments 
becoming due to the contractor a sufficient amount 
to satisfy any indebtedness due from said con¬ 
tractor to the said subcontractor, or pther person 
so employed by him, secured by lien as aforesaid, 
otherwise the said party shall be entitled to en- 
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force his lien to the extent of the amount so ac¬ 
cruing to the principal contractor. ’ ’ 

Sec. 357 (Code D. C. 1924, Sec. 1243), also provides: 

“Subcontractor Entitled to Know Terms of 
Contract. —Any subcontractor or other person 
employed by the contractor as aforesaid shall be 
entitled to demand of the owner or his authorized 
agent a statement of the terms under which the 
work contracted for is being done and the amount 
due or to become due to the contractor executing 
the same, and if the owner or his agent shall fail 
or refuse to give the said information, or will¬ 
fully state falsely the terms of the contract or 
the amounts due or unpaid thereunder, the said 
property shall be liable to the lien of the said 
party demanding said information, in the same 
manner as if no payments had been made to the 
contractor before notice served on the owner as 
aforesaid.’’ 

In the ease at bar plaintiff utterly failed and ne¬ 
glected to take any of the steps so plainly required by 
the statute, or to avail himself of the means therein 
provided for perfecting and establishing his lien. He 
failed to prove any contract or relation to have ex¬ 
isted between Gaskill and Deland upon 'which his right 
of lien must necessarily arise, although the means for 
obtaining the information is expressly provided. He 
failed to prove that Deland was indebted to Gaskill 
in any respect or amount. 

Winter v. Hazen-Latimer Co ., 42 App. D. C. 
469, 472. 

Insurance Co. v. Shedd, 16 App. D. C. 150, 157. 

Herrell v. Donovan, 7 App. D. C. 322, 335. 

Plaintiff has never given, nor has he attempted to 
prove, service of a copy of his notice of lien on de- 
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fendant Deland. Giving of such notice is essential to 
any claim against Deland. As was said in Winter v. 
Hazen-Latimer Co. {supra ): 

“The statute limits the right of a subcontractor 
to a lien upon money due the contractor fr^m the 
owner at the time notice is given the owner. It 
is conceded that notice was not given in this case 
until after the first payment had been mhde to 
the contractor and he had abandoned his contract. 
It does not appear from the record that anything 
remained due the contractor on the date the! owner 
was notified of the claim of plaintiff.’’ 


In the recent case of Chamberlain Metal Weather 
Strip Co. Inc. v. James L. Karrick, et al. y (decided 
November 9, 1931), 59 W. L. R. 881, 53 F (2^) 928 
(— App. D. C.) this Court said: 

I 

“While the purpose of mechanic’s lien Jaws is 
to protect by the property those who contribute 
to its value by labor or materials, it is cjnly by 
compliance with statutory requirements tl^at this 
can be accomplished and confusion avoided. 

“This court has said: 4 The rule is well settled 
that a compliance with the statutory requirements 
is necessary in order to secure a valid dnd en¬ 
forceable lien.’ Fidelity Storage Cc^rp. v. 
Trussed Concrete Steel Co., 35 App. D. j C. 12; 
Lambie Co. v. Bigelow, 34 App. D. C. 49. ’ ’ 

Plaintiff has never demanded of Deland, nor has 
.he attempted to obtain, any information with respect 
to the relation existing between Gaskill and Deland or 
the state of any accounts between them. 

In Winter v. Hazen-Latimer Co., 42 App. D. C. 469, 
474, this Court further said: 

I 

I 

1 ‘ The owner is entitled to equal protection with 
the subcontractor. The subcontractor shbuld ac- 
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quaint himself with the terms and conditions of 
the building contract. This information is made 
available by statute. D. C. Code, sec. 1243 (31 
Stht. at L. 1385, chap. 854). In the absence of any¬ 
thing to the contrary, we must assume that plain¬ 
tiff possessed this information. If it knew when 
the next payment would be made to the contractor 
after it completed its work, it must be presumed 
to know the condition of the statute which ex¬ 
pressly gave it a lien only against money owing 
the principal contractor at the time of notice of 
its claim to the owner. It could have given the 
owner notice the day it completed its work. It 
cannot shift its neglect, by assuming that the con¬ 
tractor would not abandon or forfeit his contract, 
on to the shoulders of either the owners or the 
surety. The statute imposed upon it especially 
the duty of a timely disclosure of the existence 
of its claim, a fact known to it, but presumably 
not to the owners or the surety. This construc¬ 
tion, in the absence of fraud or collusion, which 
do not appear in this case, can work no hardship 
upon the subcontractors or materialmen. It only 
imposes promptness in asserting their claims; 
while, if the contention of plaintiff were sustained, 
delay might work great hardship on both owner 
and surety.” 

It is submitted that plaintiff failed to take those 
steps essential to establishing a valid lien against the 
property. If no valid lien exists, recovery cannot be 
had bn the lien undertaking given by Deland and the 
surety for the release thereof. 

Burleigh Building Co. v. Brick Co. {infra.) 


C. Are Defendants Deland and New Jersey Fi¬ 
delity and Plate Glass Insurance Company Liable 
to a Personal Decree? 

In the case at bar the construction loan and purchase 
money trusts were prior in right to plaintiff’s lien and 
Deland’s title respectively. The questions which we 
may next consider are: 

1. Would Deland have been liable to a personal de¬ 
cree absent the giving of the lien undertaking? 

Code D. C. 1929, Title 25, Ch. 11, Sec$. 353- 
'354-355 (Code D. C. 1924, Sec. 1239, 1240, 1241), 
expressly limit the liability of an owner of property 
to the terms, conditions and amounts due under the 
original contract. Where the owner’s interest in the 
land antedates the performance of the work by tjhe sub¬ 
contractor, that interest is obviously liable only to 
the extent above mentioned. In the instant pase it 
must be conceded that plaintiff’s work was performed, 
at least in part prior to the date when Deland acquired 
title, and from this it may be argued that plaintiff’s 
lien, subject to the prior trusts, was enforceable in its 
entirety prior to Deland’s interest in the land. But 
plaintiff actually cut off his own lien rights against the 
property. He consented to a sale under the pribr con¬ 
struction loan trust and the property whepa sold 
brought only enough to pay that trust. The purchase 
money trust, plaintiff’s lien and Deland’s interest 
were thereby wiped out. The trial court has never¬ 
theless entered a personal decree against Deland. 
The defendants submit that it erred in so doing. 

In the case at bar there is no contract, agreement or 
understanding between plaintiff and Deland. I Plain¬ 
tiff’s only contract was with Gaskill. Code D. (j). 1929, 
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Title 25, Ch. 11, Sec. 371 (Code D. C. 1924, Sec. 1257), 
expressly forbids the relief granted plaintiff by the 
decree. 1 By that section it is provided: 

“Sec. 1257. No Action By Subcontractor 
Against Owner.— No subcontractor, material 
man, or workman employed under the original 
contractor shall be entitled to a personal judg¬ 
ment or decree against the owner of the premises 
for the amount due to him from said original con¬ 
tractor, except upon a special promise of such 
owner, in writing, for a sufficient consideration, 
to be answerable for the same.” 

There is nowhere in evidence any writing whereby 
Deland undertook to answer for the debt owing to 
plaintiff under the latter’s contract with Gaskill. 
Matthews v. Libbey Bros.. 42 App. D. C. 272. The only 
writing in evidence executed by Deland is the lien 
undertaking filed by him as principal, with defendant 
Insurance Company as surety, to release the lien filed 
against his interest. It is obvious that except for the 
undertaking there is no promise in writing upon which 
a personal decree could have been entered against De¬ 
land. We may therefore consider the second question. 

2. Does the giving of the lien undertaking by De¬ 
land, as principal, and the Insurance Company, as 
surety, enlarge the liability of the owner and make him 
an insurer for payment of plaintiff’s claimf 

The defendants submit that plaintiff failed to take 
any of those steps required by the statute for the 
creation of a valid lien {supra, pp. 18 to 20). The 
question then is whether the giving of the lien under¬ 
taking was an insurance of the payment of plaintiff’s 
claim, and a special promise of the owner, in writing, 
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for a sufficient consideration, to be answerable there¬ 
for. 

It is patent that the provision of Sec. 3^8 (Code 
D. C. 1924, Sec. 1254) for the filing of a li^n under¬ 
taking is made to enable the owner of the land to 
release the property from the cloud of the jlien, and 
to substitute therefor the undertaking to Which the 
lienor may look, if and when he established a valid 
lien. There is nothing in the statute which would 
justify a holding that the owner, whose title to the 
property has been clouded by notice of lien, must ac¬ 
cept a liability in excess of that to which the land it¬ 
self was liable. To hold that the lien undertaking is 
a “special promise’’ of the owner to pay a claim for 
which he is not otherwise liable is to say t)iat every 
owner ipso facto becomes liable for the paynient of all 
claims made against his property merely because in 
the exigency of clearing title thereto he executes the 
lien undertaking. Any such interpretation nfiist neces¬ 
sarily render nugatory Sections 353-4-5 (Code D. C. 
1924, Sections 1239, 1240, 1241) limiting th^ owner’s 
liability to the amounts due under, and subject to the 
terms and conditions of, the original contract. It is 
submitted that the lien undertaking is not a “special 
promise” of Deland to pay a lien claim which has not 
been perfected according to the terms of the statute. 
It is specifically denied that the giving o!f the lien 
undertaking enlarges Deland’s liability bdyond that 
to which the interest in the property itself Was liable. 
The sale of the property under the construction loan 
trust wiped out his liability. 

Burleigh Building Co. v. Merchants Brick and Build¬ 
ing Co., 13 Colo. App. 455, 59 P. 83, is a case almost 
identical on the facts with those presented. There 
plaintiff sought to recover on a lien bond, executed by 
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a subsequent purchaser of the property and his sure¬ 
ties, given to secure a release of a lien filed against 
the property while owned by such purchaser. It was 
held that where, in an action to foreclose a mechanic’s 

i 

lien against a purchaser of the property, who pur¬ 
chased after the material was delivered for which the 
lien was claimed, the purchaser gave a bond to release 
the property from the lien conditioned to pay any 
judgment that might be obtained against the purchaser 
and declared a lien on the property, and it was not 
shown that the purchaser had any interest in the con¬ 
tract or in the property at the time the contract for 
the material was made, nor that the purchaser ac¬ 
cepted or agreed to carry out or in any way become 
bound by the contract to purchase the material, no per¬ 
sonal judgment could be legally rendered against the 
purchaser and hence the sureties on the bond vrere not 
liable under its conditions. The opinion of the court 
touches upon practically all of the points here pre¬ 
sented, but being quite long, it is impractical to set it 
out in extenso. 

Parsons v. Moses et al. 9 57 N. Y. S. 727, 40 App. 
Div. 58, is another case almost identical on the facts 
with the case at bar. It appears that one Fitzpatrick 
entered into a contract with defendants Moses and 
Fanton to furnish the plumbing work on certain 
houses including the one on which the lien in suit was 
filed. The contract provided for payments to Fitz¬ 
patrick as the work progressed. Ultimately disputes 
arose between the contracting parties as to the char¬ 
acter of the work and the payments. On August 21, 
1891, the defendants Moses and Fanton conveved the 
property to Louis H. Myers. On August 26,1891, Fitz¬ 
patrick filed notice of lien against Myers, as owner, 
and the defendants Moses and Fanton, as contractors. 
Fanton then applied for and gave a bond with sureties 
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for the discharge of the property from the lien, the 
condition of the bond being for the payment of any 
judgment that might be rendered against the property 
in any proceeding to enforce the lien. Thereafter Fitz¬ 
patrick brought this action against Moses and Fanton, 
and the sureties on the bond, for the foreclosure and 

j 

enforcement of his lien. The referee reported in 
favor of the plaintiff against all of the defendants. 
Upon an appeal from the judgment entered on his re¬ 
port the appellate court held that the giving of a bond 
to discharge property from a mechanic’s jien is not 
an acknowledgment of the validity of the lien. The 
court also said that where, by reason of the owner 
conveying the property before filing noticb of mech¬ 
anic’s lien, the lienor fails to establish a lien against 
the property, he cannot recover on a bond given to 
discharge the property from the lien conditioned for 
the payment of any judgment rendered against the 
property. 

In J. L. Hart Lumber Co. v. Reid et al., 1243 Mich. 
175, 220 N. W. 717, it was held that wherje the lien 
claim was released and discharged by the giving of 
bond, the lien claimant had only the samq recourse 
against the bond as he would have had against the 
property, and that where he was not entitled to a lien 
there was no liability on the bond. 

Anglo-American Savings & Loan Association v. 
Campbell , 13 App. D. 0. 581, is very like tjie instant 
case on the facts. It appears that one Lea became the 
owner of certain vacant lots upon which aj construc¬ 
tion loan trust to secure the Anglo-Americafi, etc. As¬ 
sociation and a purchase money trust were recorded 
in the order indicated. Lea proposed to iifiprove the 
lots by building thereon and he afterwards Contracted 
with numerous material-men and laborers who per- 
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formed work and labor thereon. Not being paid for 
this work, numerous liens were filed against the prop¬ 
erty. There was no question in respect of the amount 
of each demand and the validity of the lien therefor 
as against Lea. It appears that the building associa¬ 
tion had made a loan on the property agreeing to ad¬ 
vance the money in installments. The entire amount 
was advanced with the exception of $3,000.00 which 
was withheld by the Association on the final payment 
without justification shown in the conditions of the 
contract or by the evidence in the cause. Pending a 
suit brought by one of the lienors to enforce his notice 
of lien, in which Lea, the Association, other incum¬ 
brancers together with the trustees, and the lienors 
were named, the property was sold under the second 
mortgage given to secure the purchase money notes, 
and legal title was conveyed to one Winfield. As 
such owner, Winfield gave the statutory undertaking, 
•with sureties, binding himself to the claimants of the 
liens in case they should be established. Thereupon 
a decree was entered discharging the premises from 
the liens. Upon hearing the trial court required the 
Association to pay into court the $3,000.00 withheld, 
for distribution among the lienors, and in default of 
such payment by the Association it was decreed that 
said sum should be paid by Winfield and the sureties 
on his undertaking given to secure the release of the 
liens. This Court affirmed the action of the court below 
in directing the Association to pay over the $3,000.00 
withheld. As to the liability of Winfield, owner, and 
the sureties on the bond given to release the liens, 
this Court said: 

“No decree for the payment of the money with¬ 
held by the association, and upon which a trust 
was impressed, should have been rendered against 


Winfield and his sureties, because there jwas no 
foreclosure of the mechanics ’ liens set up| in the 
bill. The decree impresses a trust, in f^vor of 
the appellees, (lienors) upon the $3,000 retained 
by the association from the loan, and oijders it 
paid over . . . 

11 The undertaking was not entered into tb cover 
any liability of that character on the part] of the 
association or of the former owner of thk, prop¬ 
erty. Its obligation is confined to the purpose of 
the statute. 

“Upon the failure to establish the mechanics’ 
liens upon the premises, under the allegations and 
prayer of the bill, the obligation of the under¬ 
taking ceased, and it should have been! so de¬ 
creed. ’ ’ (Italics supplied). 


For other cases holding that a lien claimant who 
has not perfected a valid lien cannot enforce liability 
on a bond given to secure a release of lien, see: 

Atlantic Terra Cotta Co. v. Rubenfield Con¬ 
struction Corp., 213 N. Y. S. 21, 126 Mis|c. Rep. 
279. ! 

Romarik v. Rapoport, 132 N. Y. S. 892,1^8 App. 
Div. 688. 


CONCLUSION. 


It is respectfully submitted upon the fojregoing 
grounds and authorities the decree of the courjt below 
should be reversed. 


John E. Laskey, 

Leonard J. Ganse, 

Robert C. Handwerk, j 

i 

Attorneys for Appellants . 
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William A. Wagner, Appellee 


BRIEF ON BEHALF OF APPELLEE 


STATEMENT OF THE CASE | 

Appellee avers that appellants have erred in their 
statement of the case, and submits the following as 
a true statement:— 

1. William Howard Gaskill became the owner 
in fee simple of unimproved property in the Dis¬ 
trict of Columbia known as lot S square j 2756 by 
deed dated November 15th., 1927, signed and ac¬ 
knowledged November 29th., 1927, and recorded 
on December 6th., 1927, as instrument No. 71 (R. 
36, 46); that work in the erection of a dwelling on 
said unimproved property commenced on Thanks¬ 
giving Day, 1927, and by December 1st, 1927, the 
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basement walls were up about 60%, and a concrete 
foundation had been built up to the first floor joists 
(R. 36, 37, 49, SO); that by first deed of trust dated, 
signed and acknowledged December 2nd., 1927 and 
recorded December 6th., 1927, as instrument No. 72, 
said Gaskill et ux conveyed said property to de¬ 
fendants, Harry L. Rust and George Calvert Bowie, 
Trustees, to secure defendant Pearl D. Clifford, the 
sum of $22,500.00 for money loaned (R. 36, 47); that 
by second deed of trust dated and signed Novem¬ 
ber 15th., 1927, acknowledged December 2nd., 1927, 
and recorded December 6th., 1927, as instrument No. 
73, said Gaskill et ux conveyed said property to de¬ 
fendants, H. Wade Seaford and Robert P. Seaford, 
Trustees, to secure Edson W. Briggs Company the 
sum of $10,634.00 deferred purchase money (R. 36, 
47); that Gaskill while owner of the property made 
two contracts on February 29th., 1928 and March 
7th., 1928, respectively, with plaintiff William A. 
Wagner to perform the heating and plumbing work 
necessary in the construction and erection of said 
dwelling, for the total contract price of $3,042.00 
(R. 37, 48); that Wagner then did all said work in 
accordance with said contracts, finishing said work 
August 28th., 1928 (R. 37, 48) ; that during the 
progress of work on said dwelling , said Gaskill, et 
ux, conveyed, said property in fee simple by deed 
dated, signed and acknowledged May 7th., 1928 and 
recorded May 8th., 1928 to defendant F. Harold 
Deland (R. 37, 47); that Gaskill paid Wagner only 
$750.00 on May 7th., 1928 on account of the amount 
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: 

f 

due under said contracts, leaving a balance of 
$2,292.00 due and owing Wagner (R. 37, 48); that 
on October 22nd., 1928, within the time prescribed 
by the D. C. mechanic’s lien statute, Wagner filed 
notice of his intention to hold a mechanic’s lien 
against the interests of Gaskill and Deland apd others 
for the sum of $2,292.00 with interest from August 
31st., 1928 (R. 10,37,48). ! 

2. That on October 19th., 1929, within |the time 
prescribed by the D. C. mechanic’s lien statute (R. 
2, 38), plaintiff filed his bill to enforce his lien, 
naming as parties defendant, inter alia, Ga$kill, De¬ 
land, New Jersey Fidelity and Plate Glais Insur¬ 
ance Company, the trustees under said firsf deed of 
trust, and the party secured thereby (R. 2, 3); that 
the bill alleges all the facts set forth in the foregoing 
paragraph (R. 2,8) and specifically prays that plain¬ 
tiff be declared to be entitled to a mechanics lien on 
said property, Prayer No. 2, that said property be 
sold to satisfy plaintiff’s lien, Prayer No. 5, and that 
a decree be passed requiring the payment to plaintiff 
of the amount of his lien by such parties as the Court 
may determine, Prayer No. 6 (R . 9); that; the bill 
also prays for general relief (R. 9); that the bill also 
alleges priority to said trusts and other facjts which 
are not material. No motion to strike or dismiss 
said bill was filed, and no objection to the form or 
sufficiency of said bill was made in any of the an¬ 
swers. 

3. That on November 4th., 1929, after the filing 
of the bill to enforce plaintiff’s lien, defendant, F. 
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Harold Deland, as owner, and New Jersey Fidelity 
and Plate Glass Insurance Company, as surety, filed 
a lien undertaking for the release of the property 
from plaintiff’s notice of lien, as authorized by the 
D. C. Code 1929 Title 25, Chapter 11, Sections 368 
and 369, P. 373, (D. C. Code 1924 Secs. 1254 and 
1255); that said lien undertaking provided as 
follows“The above named F. Harold Deland, 
owner, and New Jersey Fidelity and Plate Glass In¬ 
surance Company, surety, all of the District of Co¬ 
lumbia, appearing and submitting to the jurisdiction 
of the Court, hereby undertake for themselves, and 
each of them * * *, that they will pay and satisfy any 
judgment or decree that may be recovered in any suit 
or proceeding that may be instituted on, or to enforce 
the above entitled mechanic’s lien, together with the 
cost of said proceeding, which judgment or decree 
they agree may be pronounced against all of them” 
(R. 11) ; that the Supreme Court of the District of 
Columbia thereupon entered an order in the cause 
releasing the property from the operation of the lien 
(R. 12). 

4. That defendants Deland (R. 17, 21), New Jer¬ 
sey Fidelity and Plate Glass Insurance Company 
(R. 29, 34), and the trustees and parties secured 
under said first deed of trust (R. 22, 25) filed sep¬ 
arate answers to the bill, denying all material alle¬ 
gations as to their liability. 

5. That upon petition of Harry L. Rust and Geo. 
Calvert Bowie, trustees under said first deed of trust 
for authority to sell said property for default in the 
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payment of the indebtedness secured thereby, filed 
fourteen months after said lien undertaking had been 
filed and the property released, an order w^s passed 
by the Supreme Court of the District of (polumbia 
on January 7th., 1931, consented to by cojmsel for 
plaintiff, authorizing said sale; that thereafter, said 
property was sold pursuant to said order tj> G. Ed¬ 
ward Altemus for the consideration of $22,500.00 
(R. 38,51). 

6. That plaintiff introduced evidence proving all 
the facts set forth in paragraphs 1 and J} of this 
statement, and defendants Deland and N^w Jersey 
Fidelity and Plate Glass Insurance Company intro¬ 
duced no evidence whatsoever to rebut or disprove 
plaintiff’s case, but moved the trial court tp dismiss 
plaintiff’s suit and to enter a decree in their favor, 
(R. 51, 53); that the trial Court overruled said Mo¬ 
tion (R. 53) and found as conclusions of law that 
Wagner had a valid lien against the property for 
$2,292.00 with interest unaffected by the cpnveyance 
from Gaskill to Deland, that plaintiff’s status did 
not become that of a sub-contractor upon said con¬ 
veyance, and that the lien undertaking ojf Deland 
and New Jersey Fidelity and Plate Glass Insurance 
Company took the place of the property,! (R* 39), 
and entered a personal decree in favor of plaintiff 
Wagner against defendants Deland and N^w Jersey 
Fidelity and Plate Glass Insurance Corripany for 
the amount of the lien with costs. (R. 40^ 41, 53). 
From that decree defendants appealed. 
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QUESTIONS OF LAW PRESENTED 

I. Does the conveyance of property by an owner 
thereof after the commencement of the erection of a 
dwelling thereon affect the rights of a principal con¬ 
tractor doing work on the dwelling pursuant to con¬ 
tracts with said owner while owner of said property, 
to a mechanic’s lien, or change said contractor’s 
status to that of a sub-contractor? 

II. Does the filing of an undertaking to release a 
mechanic’s lien under D. C. Code 1929 Title 25 
Chapter 11 Sections 368 and 369, (D. C. Code 1924 
Sections 1254 and 1255) release the property from 
the lien, substitute for the property the liability ac¬ 
cording to the terms of the undertaking, and author¬ 
ize a personal decree against the principal and surety 
executing the undertaking? 

III. Does the filing of an undertaking to release 
a mechanic’s lien under D. C. Code 1929 Title 25 
Chapter 11 Sections 368 and 369 (D. C. Code 1924 
Sections 1254 and 1255) after the filing of a bill to 
enforce said lien, ipso facto, authorize a personal 
decree against the principal and surety executing the 
undertaking, without filing amendment to said bill 
therefor. 


ARGUMENT 

It is submitted that the appellee’s three questions 
of law are the only questions pertinent in the instant 
case. 

The conveyance from Gaskill to Deland, being 
made between the time Wagner started work on the 
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* I 

dwelling pursuant to his contracts with Gaskill, the 
then owner, and the time he completed his work on 
the dwelling and thereafter. filed his notice of lien, 
did not affect either Wagner’s status or his rights; 
the liability of Deland and the New Jersey Fidelity 
and Plate Glass Insurance Company, under the terms 
of the undertaking filed by them was substituted for 
the property, the filing of the undertaking ij^so facto 
authorized a personal decree against Deland and the 
New Jersey and Fidelity and Plate Glass Insurance 
Company without filing amendment to the bill, and 
therefore the decree of the trial Court should be 
affirmed. 


THE CONVEYANCE FROM GASKI|LL TO 
DELAND MADE AFTER THE CONTRACTS 
BETWEEN GASKILL, THE OWNEI^, AND 
WAGNER, THE PRINCIPAL CONTRAC¬ 
TOR, AND DURING THE PROGRESS OF 
THE WORK ON THE DWELLING, DID NOT 
AFFECT WAGNER’S RIGHT TO A LIEN 
OR AFFECT HIS STATUS AS A PRINCIPAL 
CONTRACTOR. 

D. C. Code 1929 Title 25 Chapter 11 Section 351 
Page 371, (D. C. Code 1924 Section 1237) provides 
as follows:— 

“Mechanic’s lien.—Every building jerected, 
improved, added to, or repaired by the owner 
or his agent, and the lot of ground on which the 
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same is erected, * * * to the extent of the right, 
title and interest, at that time existing, of such 
owner * * *, shall be subject to a lien in favor of 
the contractor with such owner or his duly au¬ 
thorized agent, for the contract price agreed 
upon between them * * *, provided that the per¬ 
son claiming the lien shall file the notice here¬ 
in prescribed.” 

(Italics supplied with the exception of the 
word, “provided.”) 

See also lb. Section 359, page 372 (1924 Code 
Section 1245) which recognizes the existence of the 
mechanic’s lien from the commencement of the work 
upon the building. 

Deming vs. Wardman Construction Co. et al 58 
W. L. R. 203, 59 App. D. C. 254, 39 Fed. (2d) 
504: Deming entered into a contract with the Con¬ 
necticut Avenue Realty Corporation whereby he 
agreed to furnish plans and specifications and super¬ 
vision in connection with the remodeling and altera¬ 
tion of Stoneleigh Court. At the time of the 
contract, the Realty Corporation was not the owner 
of the real estate involved, but it thereafter acquired 
title thereto. Deming performed the work as agreed 
and filed his bill to enforce a mechanic’s lien against 
the real estate for the contract price thereof, con¬ 
tending that upon the acquisition of title by the 
Realty Corporation his right to a lien on said real 
estate attached. The Supreme Court of the District 
of Columbia sustained a motion to dismiss his bill, 


8 


and Deming appealed. This Court affirmed the 
lower Court’s decree, and said, after quoting j:he Dis¬ 
trict mechanic’s lien statute:— 

“That the statute, after providing that tjhe erec¬ 
tion or improvement must be ‘by the olvner or 
his agent’, makes his then existing interest ‘sub¬ 
ject to a lien in favor of the contractor with such 
owner or his duly authorized agent for ^he con¬ 
tract price agreed upon between them, or 
in the absence of an express contract, for 
the reasonable value of the work ahd ma- 
terials furnished.’ This language is unam¬ 
biguous, and, unless it is to be given a strained 
interpretation, it must be held that the status of 
the parties at the time of the contract rgust de¬ 
termine the question of the right to ^ lien. 

(Latter italics supplied only.) 

Boulia-Gorrell Lumber Co. vs. East Coast Realty 
Co., 148 At. 26, 69 A. L. R. 1200 (S. C. N. H. 
1929). In this case, action was brought to enforce 
a mechanic’s lien for price of lumber furnished. Be¬ 
tween the time plaintiff started to furnish the lumber 
and the time he completed the delivery theiieof, the 
owner mortgaged. The Supreme Court df New 
Hampshire held that the plaintiff was entitled to a 
valid lien unaffected by the conveyance of the mort¬ 
gagor, and said:— 

“ ‘If the materials were furnished under one 
entire contract, one indivisible right jfor the 
whole was created thereby.’ 


“It thus appears that the contractor’s lien is 
created as soon as any work or materials are 
furnished under the contract, increasing in 
amount according to the progress of the work 
until performance is completed, and subject to 
no impairment from intervening changes of the 
owner’s title. The commencement of the un¬ 
dertaking creates, and the notice preserves, the 
lien. 

u* * * there is a general spirit and tendency 
of the statutes, both in their explicit terms and 
in the construction of doubtful ones in ac¬ 
cordance with the view here taken.” 

Bankers Trust Co . of New York vs. Gillespie Co. 
etc., 181 Fed. 448, (C. C. N. C. 1910), holds that, 
under a mechanic’s lien statute which requires a de¬ 
tailed statement of the claim to be filed in the office 
of the clerk of Court within twelve months after the 
completion of the labor or the final furnishing of the 
materials, when the statement is filed the lien relates 
back to the time of the beginning of the work or 
furnishing of the materials, and is effective against 
any subsequent purchasers. 

Olipkant vs. State Board of Education, 126 Atl. 
44 (Del. 1924), decided that a lien was valid where 
between the time the work was concluded and notice 
of the lien filed, the owner conveyed to the State of 
Delaware, and the Court said:— 

“While the actual date of the filing of the 
lien was postponed by the terms of the statute, 
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yet the right to file the lien became vested when 
the work began. The right to the lien being 
vested or fixed, it is fundamentally tlje law of 
mechanic’s liens in those jurisdictions recog¬ 
nizing the existence of the lien from tjie begin¬ 
ning of the work or furnishing of ljnaterials, 
that the lien, thus attached, is not affected by a 
change of ownership during the progress of the 
work.” 

In Brown vs. Davis, 249 S. W. 696, (]^!o. App. 
1923), the Missouri Statute required the filing of 
notice in order to perfect the lien. The oWner con¬ 
veyed after the work commenced and before the 
completion of the work and filing of the notjice. The 
Court held the rights of the lienor not to be affected 
by the conveyance, saying:— 

“The plaintiff having contracted with * * * 
the former owners, plaintiff was not bound to 
take notice of subsequent conveyances.” 

Grimsley vs. First Avenue Coal Co ., 115 So. 90, 
217 Ala. 159, (Ala. 1928) holds that thd lienor’s 
rights were not affected by a conveyance while the 
building construction was in progress, and that the 
fact that work was in progress was notice that the 
right to a lien existed. 

National Surety Company vs. Swasey, 282 P. 209, 
(Wash. 1929) holds that a purchaser knowing of 
building construction work was chargeable with 
knowledge of the right to a lien on the property. 


Sprowls vs. Youngblood, 23 S. W. 2nd, 879, (Tex. 
1930), holds that the lien relates back, and pur¬ 
chaser or encumbrancer takes with notice of the 
lien. 

There are many other older cases to the same ef- 
ect, among which are:— 

Miller vs. Barroll, 14 Md. 173 (1859) which held 
that a conveyance after the lien was attached does not 
affect the rights of the lienor. 

Jean vs. Wilson, 39 Md. 228, in which the Court 
said in passing on the validity of a mechanic’s lien:— 

“After the building has once commenced, a 
change of ownership during its progress to com¬ 
pletion cannot change or affect the rights of the 
parties.” 

Although three assignments of error, 6, 7 and 8, 
(R. 42) are directed to the alleged error of the trial 
Court in holding that Wagner was a principal con¬ 
tractor despite the conveyance from Gaskill to De¬ 
land, and although appellants base whole reams of 
argument on the assumption that Wagner became a 
sub-contractor, there is not one case in appellants’ 
brief supporting this contention, and it is submitted 
that there are none to be found. 

Appellee says that he made his contract with the 
then owner of the property, was a principal contrac¬ 
tor, and remained a principal contractor. The con¬ 
veyance from Gaskill to Deland while the work was 
in progress did not change his status nor did it affect 
his rights. 
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II. 

THE FILING OF THE UNDERTAKING 
AUTHORIZED BY THE D. C. CdDE TO 
RELEASE THE MECHANIC’S LI&N RE¬ 
LEASED THE PROPERTY FROlil THE 
LIEN, SUBSTITUTED FOR THE PROP¬ 
ERTY THE LIABILITY ACCORDING TO 
THE TERMS OF THE UNDERTAKING 
AND AUTHORIZED A PERSONAL DECREE 
AGAINST THE PRINCIPAL AND SiURETY 
EXECUTING THE UNDERTAKING 

The pertinent statutes are as follows:— 

D. C. Code 1929 Title 25, Chapter 11, Section 368 
page 373. (D. C. Code 1924 Section 1254.^ 

“Payment into Court and release]—In any 
suit to enforce a lien hereunder, the owner of 
the building and premises to which such lien 
may have attached, as aforesaid, may be allowed 
to pay into Court the amount claimed by the 
lienor, and such additional amount, to cover in¬ 
terests and costs, as the Court may direct, or he 
may file a written undertaking, with tv^o or more 
sureties, to be approved by the Court, to the 
effect that he and they will pay the judgment 
that may be recovered and costs, wkjch judg¬ 
ment shall be rendered against all the persons 
so undertaking. On the payment of said money 
into Court or the approval of such undertaking, 
the property shall be released from ^uch lien, 


and any money so paid in shall be subject to the 
final Decree of the Court.” 

(Italics supplied.) 

Ib. Section 370 (D. C. Code 1924 Section 1255) 
provides:— 

“Decree against sureties./If such undertak¬ 
ing be approved before any suit brought, such 
suit shall be a suit in equity against the owner, to 
which the sureties may be made parties; if the 
undertaking be approved after suit brought, the 
said sureties shall ipso facto become parties to 
the suit and in either case the decree of the 
Court shall be against the sureties as well as 
the owner ” 

(Italics supplied.) 

Maiatico vs. Fletcher, 58 W. L. R. 254, 59 App. 
D. C. 250, 39 Fed. (2d) 295, (App. D. C. 1930), 
Maiatico filed suit to enforce a mechanic’s lien 
against one Bramow, the owner of certain property, 
naming as defendants therein the holders of two 
deeds of trust on the property. Thereafter said 
property was sold by foreclosure sale under the first 
deed of trust to Fletcher. When Fletcher pur¬ 
chased the property, he filed an undertaking to re¬ 
lease the mechanic’s liens pending against the 
property, one of which was the lien of plaintiff, 
under Section 1254 of the D. C. Code, and the prop¬ 
erty was released from the liens. Maiatico then 
filed a bill to set aside the foreclosure and appealed 
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from a decree of the Supreme Court of tlje District 
of Columbia dismissing said bill. This Court af¬ 
firmed the lower Court’s decree, and said:— 

. 

“The proposition here seems to bq a simple 
one, since a bond with adequate bondsmen has 
been substituted for the lien. When;the origi¬ 
nal suit has been tried, and the lien of |Maiatico, 
if valid, has been established by a judgment, he 
will be fully protected, since, by the terms of 
the Statute, the ‘judgment shall be rendered 
against all the persons so undertaking^” 

Appellee submits that Maiatico vs. Fletcher is 
controlling on this question in the instanj case. It 
is to be noted that the syllabus of Maiatico vs. 
Fletcher set forth in the Federal Reported is incor¬ 
rect. 

Kerrigan vs. Fielding, 62 N. Y. Sup^>. 115, 47 
App. Div. 246, (N. Y. 1910), (rehearirjg denied, 
63 N. Y. Supp. 1110.) An action was brought to 
foreclose a mechanic’s lien against the J property, 
which, together with certain other property, was 
encumbered by a prior mortgage to thej extent of 
$9,000.00. A bond had been filed to discharge the 
lien, the condition of which bond was to “pay any 
judgment that may be rendered against the property 
for the enforcement of said liens.” Thq evidence 
showed that the value of the property upon which 
the lien attached was $6,600.00. The lower Court 
found that claims against the property exceeded the 
value of the same above the mortgages, and there- 
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fore dismissed the suit as to the principal and sur¬ 
eties on the bond. The Supreme Court of New 
York, Appellate Division, reversed the decision of 
the lower Court, held that judgment should be had 
against the principal and sureties on the bond, and 
said the following:— 

“By giving the bond, it was substituted in 
place of the property, which was thereby dis¬ 
charged from the lien. The defendants cannot 
be permitted to show that Robert W. Firth (the 
owner of the property) had no interest in the 
property, on the ground that the encumbrances 
exceeded the value.” 

(Words within the parenthesis supplied.) 

In Fideltiy & Casualty Co. of New York vs. D. 
N. Morrison Construction Co. of Virginia, 126 So. 
151, (Fla. 1930), the question was whether or not a 
mechanic’s lienor, after a bond had been given to 
release his lien, could bring an equity suit and join 
therein the sureties on the bond for the purpose of 
recovering a personal decree against said sureties in 
the absence of statute authorizing such a procedure. 
In the course of its opinion holding that where the 
statute does not authorize bringing the sureties into 
equity the action on the bond must be at law, the Su¬ 
preme Court of Florida used the following lan¬ 
guage :— 

“Our view is that the effect of the filing of a 
valid bond is to release the land from the lien 
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substituting for the land a contract of indemnity. 
If the lienor elects to proceed in equity, he is 
left to a decree in personam against the lienee, 
for the payment of which decree th^ lienor is 
indemnified by the bond, in addition tq the right 
to enforce the decree against the property of the 
lienee. The bond therefore is not Substituted 
for the land in the sense that equity may proceed 
against the bond as it could against the land, 
nor is it in the nature of a recognizance or forth¬ 
coming bond for the land, but the bond becomes 
a contract of indemnity, enforceable it common 
law * * 

III. | 

THE FILING OF THE UNDERTAKING 
AUTHORIZED BY THE D. C. COD$ TO RE¬ 
LEASE THE MECHANIC’S LIEN! AFTER 
THE FILING OF THE BILL TO ENFORCE 
SAID LIEN IPSO FACTO AUTHORIZED A 
PERSONAL DECREE AGAINST TI^E PRIN¬ 
CIPAL AND SURETY EXECUTING THE 
UNDERTAKING WITHOUT FILING AN 
AMENDMENT TO SAID BILL THEREFOR. 

The undertaking was filed after the bil| was filed. 
The Code of Laws for the District of Columbia, 
1929 Code Title 25 Section 368 Page 373 (1924 
Code Section 1254), provides in connection there¬ 
with, as follows:— 

“* * * Or he may file a written undertaking, 
with two or more sureties, to be approved by the 
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Court, to the effect that he and they will pay 
the judgment that may be recovered, and costs, 
which judgment shall be rendered against all 
the persons so undertaking. * * *” (Italics 
supplied.) 

Ib Section 370 (1924 Code Section 1255) pro¬ 
vides :— 

“* * * If the undertaking be approved after 
suit brought, the said sureties shall ipso facto 
become parties to the suit, and in either case the 
decree of the Court shall be against the sureties 
as well as the owner.” 

(Italics supplied.) 

See also D. C. Code 1929, Title 3, Sections 2 and 
3, Page 5, (1924 Code Sections 479 and 479a), en¬ 
titled :— 

Undertakings; Undertaking to be given in lieu 
of bond; judgment to be entered against surety 

and United Surety Company vs. American Fruit 
Products Company, 41 W. L. R. 229, 40 App. D. C. 
239, AffJ Sup. Ct. U. S. as to Constitutionality of 
Statute, 238 U. S. 140. 

The undertaking filed in the instant case pro¬ 
vided as follows:— 

“The above named F. Harold Deland, owner, 
and New Jersey Fidelity and Plate Glass In¬ 
surance Company, surety, all of the District of 
Columbia, appearing and submitting to the 
jurisdiction of the Court, hereby undertake for 
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themselves, and each of them, * * * that they 
will pay and satisfy any judgment or decree 
that may be recovered in any suit or proceed¬ 
ing that may be instituted on, or to enforce the 
above entitled mechanic’s lien, together with 
the cost of said proceeding, which judgment or 
decree they agree may he pronounced against 
all of them” (R. 11.) (Italics supplied.) 

Deming vs . Wardman (supra) holds as follows:— 

“In determining whether a right to a lien ex¬ 
ists the statute should be strictly construed, it be¬ 
ing in derogation of the common law; bjit where 
the right to a lien is clear, and the question is 
whether the claimant has proceeded properly, 
the statute should be liberally construed in his 
favor.” 

I 

i 

The undertaking was filed in the instant lease and 
became a part of the record. | 

It is not necessary in pleading to allege any fact 
which already appears upon the record in |:he same 
cause:— 

Tweedy vs. Jarvis, 27 Conn. 42. 

Guild vs. Richardson, 6 Pick. 364, (Masi). 

Baith vs. Kansas City Co., 142 Mo. S3S, 44 S. W. 
778. ! 

Castro vs. Whitlock, IS Texas 437. j 

The bill specifically prays that a decree be passed 
requiring the payment to plaintiff of the amount of 
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his lien by such parties as the Court may determine 
(Prayer 6, R. 9). 

ANSWERING THE ARGUMENT OF AP¬ 
PELLANTS. 

The bill was not drawn upon the theory that plain¬ 
tiff’s notice of lien was superior to the trusts, solely. 
It alleged all the material averments necessary to 
establish the right of the plaintiff to a lien on the 
property, all of which said averments were proven 
at the trial. The issues made by the bill and answers 
were not directed to the priority of the lien, solely. 
The evidence introduced by the plaintiff was not 
directed to the question of priority of the lien, solely. 
The plaintiff did not concede and does not concede 
the priority of the trusts, but the question of priority 
became immaterial after the filing of the under¬ 
taking. 

ANSWERS TO APPELLANTS’ POINT 

No. I. 

The question of the priority of the lien to the trusts 
is immaterial. The liability under the undertaking 
took the place of the property. 

ANSWER TO APPELLANTS’ POINT 

No. II. 

The fact that the bill alleges superiority of the 
lien over the trusts does not bar the relief granted. 
The bill also asserts every allegation proven by the 
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plaintiff establishing his right to his lien and spe¬ 
cifically prays for the enforcement of his lien, and 
the payment thereof. (Prayers 2, 5 and 6^ R. 9.) 
None of the allegations of the bill material to the 
establishing of a lien were abandoned. After the 
filing of the bill, the undertaking was filed. (R. 38.) 
The Code specifically authorizes judgment against 
the parties to the undertaking and by the Jterms of 
the undertaking the two defendants submitted to the 
jurisdiction of the Court and agreed that judgment 
be entered against them. 

In view of the provisions of the D. C. C^ode, the 
terms of the undertaking, the allegations of the bill 
and the prayers therein, it was not necessary to amend 
the bill to include a prayer for a personal decree 
against the principal and surety on the undertaking. 
(See Appellee’s Argument No. III.) 

i 

i 

ANSWER TO APPELLANTS’ POINT 
No. Ill AND A THEREOF. 

I 

Plaintiff’s status as a principal contractor was 
fixed at the time he entered into the contracts with 
Gaskill, the then owner of the property, an4 was not 
changed by the conveyance from Gaskill tp Deland. 
(See Appellee’s Argument No. I.) 

The sale under the deed of trust in no wish affected 
plaintiff’s rights. It was made after the filing of 
the undertaking and the release of the property by 
virtue thereof. (See Appellee’s Argument No. II.) 
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ANSWER TO APPELLANTS’ POINT 

No. IIIB. 


Deland took title during the performance of the 
work on the property. The work was notice to him 
and he therefore was not a bona fide purchaser for 
value. (See Appellee’s Argument No. I.) 

Plaintiff’s status was that of a principal contractor, 
not a sub-contractor. The provisions of the D. C. 
Code and cases cited by appellants and arguments 
of appellants only apply if Wagner had been a sub¬ 
contractor. Wagner could not possibly have been 
a sub-contractor. There is no evidence whatsoever 
of any contract between Gaskill and Deland under 
which Gaskill agreed to do work on the property. 
Can there be a sub-contractor without a principal 
contractor? (See Assignment of Error No. 10. R. 
42.) 

ANSWER TO APPELLANTS’ POINT 

No. IIIC1. 

This point is not material, because Deland did 
give a lien undertaking and was therefore liable to a 
personal decree. 

ANSWER TO APPELLANTS’ POINT 

No. IIIC2. 

Plaintiff was and continued to be a principal con¬ 
tractor and took all steps required by the Statute for 
the creation of a valid lien, as such. 
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The giving of the lien undertaking by Deland fixed 
his liability in acordance with the terms of the under¬ 
taking and the sale of the property thereafter did 
not affect this liability. 

The case of Burleigh Building Co. vs. 

Brick Building Co., (Colo. 1899), cited by appel¬ 
lants, is not in point. The question there was 
whether or not a personal decree could be had 
against the sureties on a bond filed to release a me¬ 
chanic’s lien. The condition of the bond was as 
follows:— 

“That if the said Burleigh Building Com¬ 
pany shall well and truly pay or cause to be paid 
any judgment rendered against it in sjaid suit, 
and adjudged and decreed to be a lien upon the 
above described premises, or the said premises 
shall then be subject to the lien of ^ny such 
judgment so declared to be a lien therein to the 
same extent as they are now subject to ^aid lien, 
then the above obligation to be void; otherwise 
to remain in full force and virtue.” j (Italics 
supplied.) 

The Colorado Court held that because of the 
wording of the bond, the lienor had to sho\y a right 
to recover a personal judgment against the Burleigh 
Building Co., as well as his right to a lien. As the 
lienor proved no contract with said Company, the 
lienor was not entitled to recover a personal judg¬ 
ment. It is obvious that this case turned on the 
wording of the bond, which was materially different 
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Merchants 
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from the wording of the undertaking in the instant 
case. 

Parsons vs. Moses et al., J. L. Hart Lumber Co. 
vs. Reid, Atlanta Terra Cotta Co. vs. Rubenfield 
Construction Corp., and Romarik vs. Rapoport, 
cited by appellants, merely hold that in order to re¬ 
cover under a mechanic’s lien bond, one must estab¬ 
lish a valid lien against the property. In the instant 
case, the right to a valid lien was established. 

Anglo-American Savings and Loan Association 
vs. Campbell, cited by appellants is not in point. 
This case was decided in 1896. Our present statute 
was enacted in 1901. The foreclosure sale was made 
under a deed of trust prior to the mechanic’s lien 
before the giving of the undertaking. In the instant 
case, the foreclosure sale was made some fourteen 
months after the giving of the undertaking, by virtue 
of which undertaking the property was immediately 
released from the operation and affect of the me¬ 
chanic’s lien and the liability under the undertaking 
substituted therefor. The plaintiff Wagner had no 
interest in the property after the undertaking was 
filed and the property released. Maiatico vs. 
Fletcher (supra). 

CONCLUSION. 

It is respectfully submitted that the three points 
of law discussed in appellee’s brief should be de¬ 
cided in favor of the appellee; that these three points 
being decided in his favor, all of the arguments and 
cases cited in appellants’ brief are wholly imma- 
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terial, and that therefore, the decree of the Court be¬ 
low should be affirmed. 


Frank R. Long 
C. Chester CaywooO 
Daniel Partridge III. 

Attorneys for Appellee. 




